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HE. following RET OR xs of that eminent 

| & Lawyer, Sir Joux Davies, having been 
* well received in Ye minſler Hall, and 

*% containing many curious Points relative to the 


Laws, Hiſtory, and Antiquities of this King- 
dom; it is hoped, that a Tranſlation of them, 

- out of the Jargon in which they have hitherto 
appeared, may not be unacceptable, as well to 

the Gentlemen of the Profeſſion, a as to others, 

Curious in ſuch Matters, 


CASES and 1 MATTERS, 
IN < A 


E A W. e. 


k 


: . , 1 4 
— — * 
. * . " ® 
— 


Trin. 2 Frog in the Exchequer. 


$5 -Þ 


The Caſe of FE. 


ry, the caſe was this. 

The Bibop of Meath before the diſtoluti- 
on of monaſteries, had a proxy of 155. 4d. 
payable annually out of the commandery of 
- Kells, in the county of Meath, parcel of the 
poſſeſſion of the hoſpital of Sr. Fobn of Jeru- 
ſalem in Treland, and another proxy of 205. 
payable annually out of the impropriate rec- 
_ of T revel in the ſame county, parcel of 
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Forth, doctor of the Civil law, and one 
- the maſters of the court 'of An 
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any reſervation. of proxies; and whether he 
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- the” poſſeſſions of the abbey of Thothas-court, Wh 
in the county of Dublin. 
In the 33 H. 8. the ſaid hoſpital of Se. John 


of Feruſalem, and the ſaid abbey of Thomas- 
kourt, were ſuppreſſed and diſſolved, and 
the poſſeſfions of both houſes were veſted k 
the actual and real poſſeſſion of the crown y 
act of parliament ; but in the ſame act there is 
an expreſs ſaving of proxies to all biſhops and 
their ſucceſſors. 5 

After this, ihe biſhop of Meath and his 
clergy (for that biſhoprick hath not a dean 
and chapter) by deed enrolled, dated 16 Mar. 
36 H. 8. granted the proxies aforeſaid, amongſt 
others, to king H. N. and hie ſucceſſots, the 
ſaid king being at the time of the grant, and ſince, 
in actual poſſeſſion of the ſaid commandery, and 
rectory, out of which the {aid . were 
pay able. | 

Afterwards queen Elizabah, 57 letters * 
tents, dated Nov. 1, in the 33d year of her 
reign, demiſed the ſaid commandery and rec- 
tory to doctor Forth, rendering rent, without 


ſhould now be charged with the, faid pre 
and the. arrears of them, incurred ſinq Q 
commencement of his leafe, was: the queſtion. -- 
And it was adjudged that he ſhould be charged. 
And three points were moved and debated in 
the ** of this caſe. ul 
Whether the proxies were utterly. extinct 
by d ſuppreſſion and diſſolution of the ſaid 
religious houſes of 8. Fobn of Jeruſalem, and 
of 7 bomas-caurt, notuithſtanding the {avd favngs | 
under the act of — | 
2. Whether 
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Web. Whetber the f biſhop | could grant athe | 
Proxies to the king 
3. Whether the proxies. were extinct in the, 
hands of the king by the unity of poſſeſſion 
For the firſt! point, it was objected bythe 

council for Sir Ambroſe Forth; that the proxies 
were extinct by the ſuppreſſion and diſſolution 

of the religious houſes; for that the viſitation | 
of the religious hauſes, was the {ale cauſe of the | 
payment of the proxies, and ceſſante can/s ceſſar 
effe4us ; for the religious . perſons, being de- 

- raign'd and: diſperſed, + were not afterwards 
ſubject to viſitation, and then when the viſita- 
tion ceaſes, the proxy, being only an exhibi- 
tion given to the viſitor for his travelling 
charges, ſhall ceaſe alſo ; for Procuratio (as the 
canoniſts define it) e enbibitio ſumptuum neceſſa- 
riorum fata Pralatis qui diocaſes peragrando 
ecrlefias ſubjectas vifitant. | 0 

Again they agreed that the yiſitation did not 
.ceaſe immediately by the ſurrender, or hy the 
act of parliament, which gave the religious 
houſes and their poſſeſſions to the crown; for 
by that, their corporations were not diſſolved, 
as is held in 3 Co. Rep. in the caſe of the dean 
and chapter ot Morteich, 15 A. p. 8. 32 H. 8. 

Br. Corpor. 78. But when the religious perſons 
were deraigned, and had relinquiſhed their 
habit, rule and order, by which they were viſi- 
table, then the corporation Was utterly diſſolved, 

and on that the viſitation ceaſe 4 

And they reſembled the proxy due for viſi- 
tation to the caſe of an annuity, pro confilio, or 
fro ſervitio imnemuendo. If the council or the 
ſervice be withdrawn, the annuity is determin- 
ed; fo if a rent charge be granted for . 
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a 75 ad be ſtopped, the rentichilige 
n + ſtopped; 9 Ea. + 191. T5 "12h; 7 
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| 24 6.76 where a; corody «is 
S for u Ceruin ſervice to be done, the 
_-otfitfion of the ſervice determines the e 
20 Ed. 4. ei i bw 
It was alſo faid, that this duty Was not 
BY ys but contingent, and payable only on 
each viſitation, as 4cuage on each royal journey. 
'or” as aide pur ili marier, or pur faire fus. 
chivalier, in which latter caſes, if an N 
be made for the aid, it is a good plea in 
that the avowant had no ſuch ſon or dan ugh- 
ter alive, at the time of the ad NB. 


Br. 82. N . lang 
And as to dhe bin clini » Baa, that i it vas 
a flattering ſaving, which cantiot : preſerve the 
proxies in "A which the law hath, extinguiſh- 
ed; as it is 14 E Dierg 313. that the 
tenures of the-obit or chauntery lands, held of 
ſubjects, are extinguiſhed by the act of a Ed. 
6. Senad the ſaving in the ſaid act, 
propier abſurlitatem; ſo the proxies here ſhall 
be extinguiſned, proper abſurditatem, For as it 
is abſurd, that the king ſnould be ſubject o 
attendance in reſpect of tenute, ſo it is abſurd, 
that the king ſnould be ſuhject to vilitation, or 
to any duty in reſpect of . the ſame na- 
ture are ſeveral ſavings pit in Malſingbam's 
caſe, Pd. Com. 563. which are there called 
flattering ſavings.” 2603. 1x HRT 4 ond 5 
For the ſecond point, inwasobjeted, that 
he biſnop could not grant the proxies to the 
king, for two reaſons; the one deduced frum 
| the perſon of the king, the other ſtom r 
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S the PORE to A king, 4 
of tuch ſpiritual offi 
to be viſitot o > religious houſes, yet he * 
not have proxies, on account of the 1 
niency, and 4 and likewiſe of e 
impoſſibility; 5 for it is not convenient, nor 
decent, that the poor religious houſes ſhould 

defray the charges of the kings and it is likes, 
wite impoſſible ; for by the canon law, .Pracun Yallexr para. 
ratio exhibenda eſt thro; grualitatemt\perſong, ti de cenfib. . | 
vifilan'ii,-and the maje 15 of the perſon o che. ect. 3. | 
king, and the pomp! of his retinue is as 

that by prefiimprion of law, no private perſon 
can defray his neceſlary charges, or entertain 
him agreeably;11o-the quahity,-of his perſon; 
and therefore At is held, 27 H. 8. 10. 5. that 
here a common ans. number 1 granted to 
an abbot and his ſueceſſors gut of the manor 
of Dale, that after the diſſolntion, the king 
ſhall not have the common ./ans number; for 
there it is ſaid, that if the King ſhould have it, 
he might ſur: charge the — which the law 
will IA ſuffer. As if a villain purchaſes com; 
mon /ans number, the lord, ſhall not have it, 
for the reaſon afdreſaid, ft then the ter-tenant 
would :lofe::theprofit of his and. 2. As; to 
the. biſhop, althaugh he may grant his tempor 

ral poſſeſſions with the aſſent of his chapter or ; 
clergy, yet thoſe duties, which he hath by pre- 
rogative of his epiſcopal chair, or, as incident 
to his ſpiritual function, he cannot grant 
which by the rule of the canon law, are ak 
three kinds, viz. I. Subfidium catbedrarium, „enn 
which is a duty of prerogative and ſuperiority. |- 
2. Quarta epiſcopalis, which is given to him 
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Antiquity of 
proxies or 
procurations. 


Die Caſe 
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perquiſite or profit of his ſpiritual juriſdiction; 
as creation money, given to a duke or early 
for the maintenance of his honour, cannot be 
ahted over; 6 H. 8. Dier 2. 4. 
For the third point, they ſaid, that 0 
the proxy be a perſonal thing, payable only. in 
reſpect of the perſons viſitable, yet admitting 
that theſe proxies are become real, and that the 
commandery and rectory are charged with 
theſe proxies; then the unity of poſſe 
unguiſhes them in the hands of the king; a8 4 
feignoty, rent-charge, common; Sc. are en- 
tinguiſhed by the purchaſe of the land, if the 
tenant hath an equal eſtate in the land, and in 
the thibg which chargeth the land; and to that 
purpoſe the eaſe of 2 H. A. 19. a. was putz 
where a prior hath an annuity but of a parſon- 
age by preſcription, if the patſonage be af ap tha 
priated to the priory, the annulty is extinguiſhe 
for ever. N ant 2 5 F 21 
But on the other part, it was anſwered by th 
council for the king, and reſolved by the 
court, that the ſaid proxies were not extin- 
guiſhed by the diſſolution of the ſaid religious 
houſes, but: were well preſerved and ſaved to 
the biſhop, and that the biſnop had. well grant- 
ed them to the king; and that the unity of 
poſſeſſion in the hands of the king, made only 
a ſuſpenſion, and not an extinguiſnment of the 
ſaid proxies. 
As to the firſt point, firſt it was obſerved, 
that the proxies had not their original in the 
imitive church; for St. Paul in viſiting the 
churches, which he had planted in A and 


Europe, did not demand any proxies, but la- 
| boured 


anc, for his viſitation, as above, Aich i. is 6 i 


eſſion ex- 


of Proves. 0 7 
boured wich his own hands for his ſubſiſtance, 
that he might not be burthenlome to the 
churches. Tet a long time after, the ganon 
law, which declares that proxies are due to the 
biſhops in theit viſitations, ſaith that it is agree- 
able to the doctrine of St. Paul, ut a quibns 
ſpiritualia recipimus, eiſdem temporatia communi- 
cemus. Inf. Sur. Canon. lib. 2. c. de Cenſib. 
Secondly, It was obſerved; that that which Originally en- 
we call proxy of procuragy, is called by the tertainment of 
canoniſts procruratio, ſe on each viſitati- de viſitors. | 
on, the perſons viſitable, procure neceſſary 
proviſions for the viſitors, whiely proviſions at 
firſt! were made in refreſnments or victuals, viz, 
in eſ n/entis & porulentis, but that was with 
meaſure and temperance, xe ſejuniorum doc- 
trinam rubentibus buccts predifent, as it is ſaid in 
one of the canons. rt, 
But afterwards, wen the pomp and excefs Changed into 
of the viſitors required ſo myth proviſions, as 79ne7 by 
became grievous and intoletable to the churches Die: 1" : 
and religious houſes, then each church and 242. 
houſe was reaſonably taxed, and each proxy 
reduced to a certain ſum of money, payable 
annually, in nature of a penſion, to the or- 
dinary, who hath the power of viſitation, 
de mero jure, as is ſaid, 10 El. Dier 273. b. 
And it was aptly compared to ſocage in our 
law, of which Liitleton ſaith, that in ancient 
times, great part of the tenants who held of 
their lords by ſocage, were to come with their 
ploughs on certain days yearly, to plough and fow 
the demeſnes of their lords ; and becauſe ſuch 
works were done for the livelihood and ſuſte 
nance of their lords, they were quit againſt 
their lords, of all other ſervices; and after- 
| B 4 wards, 
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which was 
the cauſe of 
them ceaſes. - 
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wards, ſuch-fervices'were changed by the con- 
ſent of the lords, and the deſire of the tenants, 
into an annual rent in money; and. as the te- 
nants in ſocage, after ſuch change, were to pay 
their rents annually to the lord, although he 
had aliened his demeſnes, and had no lands to 


Payable altho Plough or ſow; ſo the churches and religious 
the viſitation houſes, after the procuration of victuals, Was 


reduced to a ſum certain, ſhall pay it to the 
ordinary annually, although he makes no vi- 
ſitation; and ſo thFrule, Ceſſante cauſd, xeſſat 
effettu', does not hold in theſe caſes. And to 
this purpoſe directly is the cale of Sir William 
Capell, put in Lutterell's caſe, 4 Co. Rep. where 
it was reſolved, that where a man holds cer- 
tain land by rent, pur caſtle: garde, althou 
the caſtle; be demoliſhed or decayed, yet t 
rent remaineth ; for there it is ſaid, that when 
the tenant held of the lord, to guard or re 
the caſtle of the lord, and afterwards 22 
ſervice was in ancient time changed (as in the 
caſe of ſocage) into an annual rent, although 
it be ſaid, rent pro wardd caſtri, yet the lord 
cannot have the caſtle garde 1 when he 
will, but after the compoſition and change 
made, the caſtle garde is utterly gone; and pro 
doth not import a condition, as in the caſe of an 
annuity granted pro confilio impendendo, but a 
full and perpetual recompence and ſatisfaction. 
For the ſame reaſon in our caſe, although the 
parſonages impropriate are made lay fee, and 
come into the hands of the laity, who are not 
viſitable; and although the religious houſes be 
ſuppreſſed, diſſolved, and demoliſhed, as the 
caſtle in Sir William Capel s Caſe, yet the ſaid 
certain ſums of money, which come in lieu-ot 
Proxies, 
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at proxies, and retain the name of proxies, and 
„ by ancient compoſition, are made "parcel. of 
* die certain and ſettled revenues of the biſnop. 
y ſhall remain always, and not be ſubject to be 
e extinguiſhed ; no more than the anmuities, 
0 penſions, or portions of tithes, which are paid 
18. to this day out of 'many abbeys, and impro- 
iS priated rectories, and the original ' cauſes, for 
e which they were granted or paid, ſhall not be 
i- now examined or brought in queſtion ; and at 
1 this day the king himſelf pays and allou's 
of proxies out of all impropriations which he hath 
* in his own poſſeſſion; and therefore in every 
re leaſe made by the king of an impropriate 
r- rectory, there is a covenant on the part of the 
h lefſee, that he will pay all proxies, ſynodals, 
1e penſions, &c. And Sir Humphry Winch, then 
n chief baron ſaid, that before the diſſolution of 
ür monaſteries, where a rectory was appropriated 
ch to an abbey, immediately the viſitation ceaſed 
ne as to the rectory, for the abbot · was not viſita · 
zh ble as rector, in reſpect to his doctrine, but as 
rd abbot, in reſpect to his rule and order; and 
he yet, without queſtion, the ordinary had his 
ge proxies out of all parſonages, appropriate to 
ro abbeys, as well before the diſſolution, as after. 
an And as to the ſaving in the act of 33 H. 8. 


t c. 5. it is not an idle or flattering ſaving, but a 
n. real and effectual one; for it is agreed, that 
he theſe proxies were in being at the time of 
nd making the act, and not extinguiſhed by the 
ot ſurrender of the religious houſes, (for their cor- 
be porations were not diſſolved, until the religious 
he perſons had relinquiſhed their houſes, and been 
ud diſperſed ;) and then ſuch things, as were in 
oO. being at the time of the making of the act, 


might 


Grantable to 
the king. 
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might well be preſerved and ſaved by the act, 
although m extinct before, could not b 
revived by a ſaving, without expreſs words of 
grant and reſtitution; and this difference ap- 


pears fully in Kekewich's caſe, 27. H. 8. Bro. 


11 


Parl. 77. 
„ e ee 

As to the ſecond point, it was r 
proxies, being in their original nature payable 
for viſitation, were grantable to the king, and 
that the king was capable of ſuch a grant, eſ- 
fene when the ſaid duties were converted 


5 


and in Sir Jobn Molin's caſe, 6 Co. 


into a ſum of money certain, in nature of a pen- 


ſion or annuity. For by the ancient law of 
the realm, the king hath power to viſit, re- 
form, and correct all abuſes and enormities 
in the church ; and by the ſtatutes made in the 


time of Hen. 8. the crown was only remitted 


and reſtored to its ancient juriſdiction, which 
was uſurped by the biſhop of Rome; 33 
Ed. 3. Fitz. aid del Roy 103. Keges ſacro 
oleo undti ſpiritualis juriſdidtianis ſunt capaces z 
and a proxy is a perquiſite of juriſdiction 


10 H. 7. 18. Rex eft mixta perſona cum ſacer- 
dete. Alſo the king ſhall have tithes by the 


common law, of which no lay perſon was 


capable; 22 H/. pl. 75. 21 H. 7. 1. The king 
himſelf ſhall viſit free chapels and hoſpitals z 
8 Af. pl. 29. N. Br. 42. a. and Caſſaneus, in ca- 
talogo gloriæ mundi, part 5. confid. 24. cites 
a text of the canon law, wiz. Quod omnes reges 
aicuntur clerici , and another text, which ſays, 
* cauſa ſpiritualis committi potęſt principi 
aico. | 85 


And 


olved,, that 
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And where it is ſaid that, in reſpect to the Notwich- 
grandeur of the king and his retinue, compe- ſtanding ibe 
tent proxies cannot be provided for him, and 2 | 
conſequently cannot be granted to him, this deu e, 
objection. is removed, ſince proxies at the time ; 
of this grant, were reduced to certain realona- 
ble ſums of money. Alſo the rule of. the 
canon law is not fully cited, for it is; Procu- 
ratio exhibenda eſi ſecundum. qualitatem perſone . 
vifttantis, E ſubſtantiam uiſitatarum. 

It was alſo reſolved, that the biſhop, with By the biſhop. 
the aſſent of his clergy, might well grant 
proxies to the king, becauſe the law hath qua- 
ſified the perſon of the king to receive ſuch 
grant, although it were ſuch a prerogative of 
the biſhop, that it could not be aſſigned to 
another perſon; as the creation money of a 
duke or earl may be granted or ſurrendered to 
the king, although it may not be granted to a 
ſubject. Alſo proxies being now reduced to a 
certain ſum of money, and ſo made pazt of 
the certain ſettled and perpetual revenue of the 
biſhop,” may as well be granted by him, as a 
portion of | tithes, or an annuity, or any of 
his rents, ſervices, or other hereditaments tem- 
poral. cit di Len 1 : me: 

* As to the third point, it was alſo reſolved Not extin- 
and adjudged, that the unity of poſſeſſion of Suiſbed by 
the proxies, with the rectories impropriate, and ny OY 
religious houſes, out of which the proxies were ſuſpended. 
payable, did not extinguiſh the proxies in the 2 
hands of the king, but ſuſpend the pay- 
ment of them only, for a time, until the king 
by his grant had ſevered the one from the 
other. | 

To 
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| | Downes 70 diver the law in this point, the Ds 
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of thoſe things was conſidered, which in any 


| miner may be ſabject' to merping or r- 


e. by unity of poſſeſſion; and thoſe 

things are of three kinds. 1. Eſtates in land. 
z. oos real, and titles to land! 3. Things 
ing or proceeding out of ben or taken «nd 
had on and. 40-719" 

1. Effates in land Ws derbe ee! or 
 enfounded, when a leſs bs meets with a 
greater, in the ſame perſon, in the ſa ne right; 
as Terminus et feodum non poſſunt conſtare ſimul 
im und eademque perſond; and the nt 
reafon of this is put in Bracebridge's caſe, 
Pleud Com. 319. 6. becauſe the term is for a 
time finite, and the fee ſimple is for à time 
infinite, and the finite. muſt of neceſſity be 

ed and confounded in tlie infinite; but 

this 1s properly merging and not an extinguiſh- 
ment; for if a particular tenant grants or ſur- 
renders his eſtate to him in reverſion, the 
ar eſtate is not extinct, although it be 
merged and confounded ; for if the particular 
tenant hath charged the land with a rent or 
other incumbrance, the eſtate ſhall continue in 
being for that purpoſe; and in truth, eſtates 
in Tand, or rights to land, are things 'of ſuch 
 fabftance, that they cannot be extinguiſhed; or 
ſh entirely; and” therefore Liilieton ſaith, 
that if a difleiſee,” when his entry is taken 
, releaſe to the ter-tenant all his right, 
it that ſhall not enure by way of extinguiſh- 


ment; for the right which he 'had-ſhall paſs to 


the tenant by his releaſe; and it would be in- 


convenient that ſuch ancient right ſhould: be 


erh extinguiſhed, for a right cannot die. 


But 


— 


ef Proxies. 


ſei ' rent-charge, (9c. are ſubye&t to ex- 
3 — all intents; as if the lor 

his ſeignory to the ter-tenant and a ftr 
there ſhall be no joint tenancy, or ſurvivor 
between them, for the moiety cf. the ſex 
is extin& to all intents and purpoſes; . 


Cam. 419. 4. And if the lord releaſe. to the 


land, ſuch releaſe ' ſhall enure by? ay of ex- 
tinguiſhment againſt all perſons; £24,112. . 

2. Real actions alſo, — conditions are lub 
ject to extinguiſhment, and this, as it were, 
Iby way of unity of poſſeſſion; as in all caſes of 
emitter; there he who hath the right of action 
o the land, hath the poſſeſſion of the ſame 
and, ſo that there i is no. perſon: againſt whom he 


s extinguiſhed for ever. 
And for the ſame 7 a a of re- 
ntry is extinguiſhed by the purchaſe of oy 


and, or part of it; 8 H. 7. 8. *. 33 H. 8 
Br. Extinguiſhm. 49. So a warranty is extin- 
puiſhed by a re-enfeoffnent, or deſcent of the 
and to the lame perſon who hath the warranty; 
40 Ed. 3. 13. 

3. Things iſſuing or proceedin out of land, 
dr taken and had on land, are of three kinds, 
nd on thoſe different kinds of chings ariſe theſe 
differences. . 

1 If the things have their original and com- 
encement out of the land, and not elſe where, 
nd are due in reſpect of the land only, and are 
dart of the profits of the land, ſuch Au will 
de extinguiſhed by unity of poſſeſſion, "fr a 
aan hath, an equal eſtate, and one right i in 


But things which iſſue out of land. a 


ord grants 


4 


enant all his right in the is, in the | 


ray bring his action, and therefore the action 


both | 
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both together ; of this nature is a {eignory and 
real ſervicgs ; 3 Hen. 6. 1. a. 40 EA 3. A0. b. 
Liti. A9. a. 122. 5. 34 A/. pl. 15. Rent 
charge; Liti. 48. b. Dier 140. b. Common; 
11 Hen. 4. 5. a. 24 Ed. 3. _— A road; 
21 EA. 3. 4. 11 Hen. 4. 5. a. And two 
reaſons were given of this rule. 1. Becauſe a 


thing which ariſes out of land, when it comes 


to the land again, ſhall naturally be extinguiſh- I 
ed; for it is a revolutio ad materiam primam, 
from whence proceeds the natural extinguiſh- 
ment, as well of man, as of all other-earthly | 
things. The other more legal reaſon is, that 


he who hath all the profits entirely, ſhall not | 


be ſaid to have part of the profits, for the part 


is confounded in the whole, and therefore a man 


cannot have a ſeignory, rent, E K or 
road, in his own land. | 4 


2. But on the other hand, n which are 


not iſſuing out of land, as parcel of the profits 


of it, but are derived elſewhere, and due in 
another reſpect, though they are taken and had 
within certain land, yet unity of poſſeſſion doth Wl 
not extinguiſh ſuch things. Of ſuch nature are 
all franchiſes ; as if a man hath a warren or 
purliew in the land of another, and afterwards 
purchaſes the land, this unity of poſſeſſion doth 
not extinguiſh the franchiſes, but he ſhall have 
them in hisown land; 28 Hen. 8. Dier 30 9. 
16 El. Dier 327 a. 35 Hen. 6. 56. a. And 


ſo it is of Waif, Eftray, Wreck, Leet, &c. 


"I Allo, although a thing be part of the 4 
profits of! land, and payable by ſueh perſon Wl 
only, who hath the land; yet if ſuch thing 


hath it's commencement and original in any 


perſonal reſpect, and not in reſpect of 0 
land, 
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land, and ſo the perfon is only charged, and 1 

not the land, ſuch thing ſhall not be ſulye&t to 2 
nt =o extinguiſhment by unity of poſſeſſion; and of Y 4 
on; uch nature are annuities, tithes, and proxies. 7 
ad; If an annuity be granted in fee by apt | E 
two BW words, to charge the heir or ſucceſſor, although 95 - = 
le a the heir or ſucceſſor ſhalt not be charged with- _ 
nes out affcts in land, yet if the grantee of the —_— 
iſn-⸗ nnuity enter into fuch land, this doth not ſuſ- 4 
Neend nor extinguiſh the annuity; for the — 
ſand is not charged, but the perfon in reſpect 4 Fu 

pf the land; for if the land were charged, it 4 

ould not be an annufty -only, but a rent- 1 


ge, and recoverable by diſtreſs and avowry; is 
hich remedy the law doth not give for a mere 2 
annuity: alſo, on an aſſignment of fuch annui- s 4 
, attornment would be neceffary, which is not 


In the aſſignment of an annuity. 21 Hen. 7. 1. b. 1 
are This point is made more clear, 10 Ed. 4. = 
ofits o. 2. An abbot brings a Scire ſacias againſt a —_— 
e in icar, 5 a judgment in anouity againſt the . = 

had redeceſſor of the vicar ; the defendant faith, is - 
doth hat the annuity iſſued out of the manor of B. | = 
e are End the tithes, oblanons, and offerings of = 
n Or he vicarage, which manor and titles make = 
/ards he vicarage, and that the plaintiff had entered . 
doth to forty-three acres, part of the manor, and | 1 
have rad taken the tithes, and prays judgment if | "i 
30. „ e ought to bave execution; and the court 1 
And reld that it was no plea, becauſe the recovery 

| as on a writ of annuity, and in a writ of an- p 

the uit, the perfon only is charged, and not the = 
erſon and; and therefore to ſay that he hath entered = 
thing to the land, where, by his ſuit, it appears by: 
y any hat the rent doth not iſſue out of the land, | 
the BS no plea. And it is there alfo reſolved; that | 
land, , __— an 9 
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Ihe % 
in annuity againſt the abbot, on n a title of pre⸗ 


| cription,, it is no plea, that the plaintiff hath 


entered on part of the poſſeſſion of the abbot; 


and in annuity againſt the heir, although he 


ſhall not be charged, if he hath not fone? b 
deſcegt, yet it is no plea, to ſay that the plaintiff 
hath: entered i into the land deſcended. 

But in 21 Hen. the caſe is ſtronger z 


the parſon of a ey: was charged with an 
annuity to another parſon by preſcription; the 


parſonage, . out of which the annuity was pay- | f 


able, Was appropriate to a priory of aliens, 
5 being ſuppreſſed by Edw. 3. was 
granted by parliament to Hen. g. Afterwards 


Edu. 4. grants the parſonage impropriate to 
againſt whom a writ 


the dean of St. Stephens; 
of annuity is D by the parſon who had 


the annuity by preſcription ; and the opinion of 'F 


the court there, was, that the. annuity was not 


extinguiſhed by the grant of the parſonage to 


Hen. 5 by act of parliament, although there. 
be no iv —— of it, and. that this annuity was 
not given incluſively with the rectory, for the 


rectory was not charged with the annuity, but. | 1 


the perſon of the rector only; and although 
the payment of the annuity be ſuſpended in 
the hands of the king. yet whensthe King. * 
granted the Parſonage over, it ſhall be 


vived. 


land, and are proceeding and renewing of, 
and out of land; yet they ſhall not be extinct 
by unity of poſleſlion, becauſe they are origi- 
nally due in a perſonal. reſpect; for the igno · 
rance and weaknels of lay perſons, who want 
inſtruction and confirmation in matters of reli- 


Sion, 


— 


As to tithes, they are part | the profits of. i 


We Che of, &c. 
gion, was the original cauſe of the 1 of 
tythes. And the parſon of a church L 
claim tythes in reſpect of land, but in reſpect 
of the perſon of the pariſhioner ; vide 30 Hen. 
8. Dier 43. 32 H. 8. Br. Diſmes 17. 42 
The caſe of tythes is parallel with the caſe 
of proxies, and agrees with it in all points; 
for as inſtruction was the cauſe of payment 
of tythes, ſo viſitation, which was always ac- 
companied with inſtruction, Litt, ca. de Fran- 
kalmoigne 30. b. was the cauſe of proxies ; and 
as tythes are now due and payable to lay per- 
ſons, who have purchaſed -impropriate recto- 


ries, although they give no inſtruction, fo. 


proxies are due and payable to ordinaries, out 
of impropriations and religious houſes diſſolv- 


ed, although their viſitation hath ceaſed; and 


is commonly faid in our books, ſo there is a 
rule in the canon law, that nulla eft adverſus 
procurationem præſcriptio. Inſt. jur. Can. lib. 2. 
cap. de cenſibus. And therefore proxies, which 
reſemble tythes in other points, may well be 
compared to them in this point, viz. that they 
| ſhall not be ſubject to extinguiſhment. + 
This caſe depended ſeveral terms upon a de- 
murrer, which was joined in the time of Sir 
Edmund Pelham, chief baron, and adjudged in 
the time of Sir Humphry Winch ; and was argu- 
ed by the attorney-general for the king, and by 
Henry Linch, of the middle temple, for Sir 
Ambroſe Farth. 


EC Mich. 


doth not 


as no perſon can preſcribe in non decimando, as 


f Mich. 5. Jac. in the King's-Bench. 


The Caſe of ae payable for 
Merchandize. 


A „ was exhibited i in the king's 
bench, by the attorney-general, againſt 
the Mayor, Sheriffs, and Citizens of H/aterford, 
in which he ſets forth, that the ſaid mayor, 
ſheriffs, and citizens, for the ſpace of one year 
before, had: received and converted to their 
own ule, the great and ſmall cuſtoms, and the 


ſabſidy and poundage of all merchandizes, im- 


ported and exported, in and from the port 
of Waterford, and that they had alſo made 
and appointed a cuſtomer, or collector of 
the cuſtoms, a comptroller of the cuſtoms, 
a ſearcher, and-a gager, within the faid port, 
to the prejudice of the king, and without 
any warrant, and prays procels againſt the 


ſaid corporation, to make them come and an- 


ſwer, uo warranto they took the ſaid cuſ- 
toms and ſublidy to their own uſe, | and made 
and appointed. the faid officers, 
Fo this information they pleaded a ſpecial 
plea, in which they juſtified the receiving of 
the ſaid cuſtoms and ſubſidy, and the appoint- 
ing the ſaid officers, by virtue of four ſeveral 
charters. 

1. By the firſt charter, dated 8 Nov. Anno 


Regis Jovani nono, the ſaid king grants to 


the 


- b 
- 


of Oulan, &cc. 


was then their name af corporation) Cuſlumen 
vecatam the murage, de amnibus rebtcs venatious 
& mercimoniis infre dictam civitatam emptis, ſel 
venditis, ia bene, & iutegre, ſicut Burgenſes ute 
les ſuæ de Briſtol babebant, ur melius habere can. 
ſueve/ ans; and they aver in fact, that the bure 
geſſes of Briſtal, at the time of the {aid grant, 


bought and ſold within the ſaid city af 
2. By the ſecond charter, dated & May, 
1 Hen. 5. the ſaid == grants to the mayor, 
bailiffs, and citizens of W##atenford (by which 
name they were then incorporate) cuſtumam 
ejuſdem civitatis vocatam, the Cocquet, 'cafteti- 
aun per manus didi Majaris © Batlivorum ts 
Perpetuum abigue aliquo camputa,. & g. 

; g. By the third charter, dated 12 lay, 


baits, end citizens of te c of ee 


bailiffs, and citizens 
and their ſucceſſors, quod ip/i & ſucceſſoras ſut, 
& eorum quilibet, ac omnes & fingult even &f 
EE 7hbabitantes ejuſdem civilatis Waterford, qui tunc 
erant, & qui pro tempore futuri eſſent, & torum 

= 9uilibet, pro bonis catallis & merebandiſis ſubs gui 
buſcungue, infra, tivitatem ſuam Haterford prod. 
ac portum, previniium, & lib:rtates ejuſuem, & 
in omnibus & int ulis aliis portibus, creciis, & 
lacis, infra terram ſuam Hilernii, de noua eiſſe 
uma, viz. de præſtatione five: ſolutione duadecim 
cal 4:4 iorum de libra, FPondagio vulgariter nuncu- 


ſucceſſores ſuos imperpetuum ſint quieti, exonerati. 
Et ut Major concurſus lam bominum quam 
mercandi/arum ad eandem civitatem, pane in ex- 
C 2 tremæ 


the citizens of the city: of M aterford (which 


had the ſaid cuſtom of murage, of all tings 


Pato, erga didtum dominum Regem, beredes, & 


39 
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tremæ deſolationis\'& , paupertatis abyſſum deduc- 
tam, de cetero ronfluat & acireſcat, ultirius de- 
dit & conceſſit pred.” Majori, Ballivis, & civi- 
bus, &c. Quod omnes & ſinguli mercatores, & 
bomines, tam indigenæ, quam alienigene, & eo- 
rum quilibet, ad preditiam civitatem ſuam Wa- 
terford, ac portum & precinttum ejuſdem, cauſa 
mercandizandi vemientes, pro catallis & mercan- 
difis ſuis quibuſcunque, infra civitatem prædictam, 

precinttum & liberlates ejuſdem, de difta nova 
cuſtuma, ſive pondagio, erga dictum Dominum Re- 
gem, bæredes & ſucceſſores ſuos, fimiliter fi nt 
quieti & exonerati imperpetuum. 7. b. 

4. By the fourth charter, dated 8 Feb. 11 
Eliz. the faid queen grants to the ſaid mayor, 
bailiffs, and citizens, and their ſucceſſors, quod 
impertuum, annuatim, de ſeipfis eligere valeant & 

poſſint, Scruſatorem, Gageatorem, & alios  offi- 
ciarios & miniſtras quoſcunque, infra eandem 
civitatem & libertates ejuſdem, uſuales & ne- 
ceſſarios, with an averment that the cuſtomer 
and comptroller of the cuſtoms were neceſ- 
ſary officers within the ſaid city, inaſmuch 
as the ſaid king Hen 5. by his charter a- 
foreſaid, had granted to them the ſaid cocguet 
cuſtom; and they concluded their plea, that by 


the ſaid warrants, they had received the ſaid Y 


cuſtoms. and ſubſidy of poundage, to their own 
ule, and had made and appointed the ſaid offi- 
cers within their city; and to this plea che at- 
torney-· general demurred in law. 

And in the argument of this demurrer, t two 
principal matters were conſidered. 1. What 
manner of duties, cuſtoms and ſubſidies are, 
and their original and difference. 2. aan 
5 N t e 


of Cuſtoms, &c. 21 


the ſaid charters; are ſufficient warrants to the 
corporation of ; Waterford to receive the ſaid 
cuſtoms and ſubſidies; to their own ule, 
and to make a cuſtomer, comptroller, ſearch- 
r, SCG. 17 44 07 e ee eee, 
As to the firſt matter, for the explanation of Firſt point. 
this learning of cuſtoms, it was firſt obſerved 
that the duties payable to the king out of mer- 
chandizes exported or imported, are of i'three 
kinds. 1, Cuſtoms. 2. Subſidies. 3. Impoſts 
or Impoſitions, which were defined and divided 
in this manner? 3 v4 of 
1. Cuſtoms are duties certain and perpetual, Cuſtoms, 
payable to the king, as the inheritance of his what. 
crown, for merchandizes tranſported acroſs the 
ſea, from one realm to another; for, for things : 
vendible by way of merchandize, carried from 
one port to another, within the {ame realm, by 
ſea or land, no merchant is bound to-pay any 
cuſtom. ee 
Thoſe duties called cuſtoms are divided into 
three kinds .. oat ns, uA 
1. The great and ancient cuſtom. 
2. The {mall and new cuſtom. 
3. Priſage and Butlerage. 


And im all theſe the crown hath a certain and 
perpetual inheritance. i 
1. The great and ancient cuſtom is payable 
out of native or home- bred commodities of 
three ſorts, vix. Wool, Woolfels, and Leather, 
and is at the rate of 65. 8 d. for every ſack of 
wool; 65s. 8 d. for 300 woolfels; 13 5. 4d. for 
a laſt of leather; and it is to be obſerved that 
each ſack of wool contains 26 ſtone, and each 
ſtone 14 1b. and each laſt of leather, 20 diker, 
and each diker 10 hides. | 
C 3 This 
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Moor 832. 
2 Inft. 59. 
2 Bullt. 254. 
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This is the aneient cuſtom Payable by erer 
Genie for the exportation of the commodities 


aforeſaid z but merchants ſtrangers, pay a third 


part more, for the remiſſion of: rage and 0+ 


ther privileges granted to them, 5 the —_ 


of z Ed. 1. Her i Al. 166. b. 

* 85 The ſmall and gew cuſtom is 3u. in the 
pound payable by merchants ſtrangers only; 
Wr all eommodities by them imported and ex- 
2 as is "Expreſſed in the” laid charter of 
31 B 
— is a YI ee of wines of 
all lorts, v. two tuns of wine out of every 
ſhip laden with twenty tuns or upwards, one 
to be taken before the maſt, and the other 
Behind the maſt ; and becauſe: this cuſtom is 
part of the merchandize imported and taken 
(57) in ſpecie, it is called priſage. 

And 'this euſtem of priſage was payable in 

England by all merchants, denizen and aliens, 
before the {aid charter of 31 Ed. f. by which the 
king remits to merchants ſtrangers all priſages z 
and in the ſame Charter it is expreſſed; that in 
conſideration thereof, the merchants ſtrangers 
have granted and paid to the king and His heirs, 
nomine taſte, 25. de quolibet 40/19 vini, quod 
adducent vel adduci facient infra reg 
which euſtom of 23. by the tun, is Bow ih Pug- 


land ealted butletage, and payable there by all 
err ſtrangers; vide flat. te emen ad 


4426 4 5 

And this is the vetore cf theſe Kyerat chaies 
whieh-Aare proper! called euſtoms. 
N original of theſe euſtoms. 
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of the ancient inheritance of the crown, a 


23 


1. The ancient and great cuſtom is parcel Ancient and 
rid great cuſtom, 
origin of. 


3 as ancient as the crown itfelf ; inbæret ſceptro, 2 Inſt. 59. 


and it is due of common right, and by pre- 
ſcription, and not by grant or berievolence of 
merchants, or by act of parliament, Dyer 1. 
Elix. 165. b. it was firſt raiſed out of the na- 
tive, proper and firſt commodities of our coun- 
try, viz. Wool, woolfels, and leather, which 
ariſe from the depaſturing of cattle upon the 
land, without the induſtry of the inbabitants, 


found and produced tin, lead, cloath, iron, c. 
3 in ſeveral periods of time ; but the three firſt 
XX commodities, viz, wool, woolfels, and leather, 
I were properly and anciently faid, the ſtaple 
I commodities of the realm (although by the 
Rat. 27 Ed. 3. c. 1. lead be alfo declared to be 
a ſtaple commodity ; and therefore he who is 
bound in a ſtatute ſtaple, acknowledges that he 


they were called ſtaple commodities, becauſe 
they were carried to the ſtaple of the king, to 
be exported thence, and not elſewhere, for the 
better collection of the cuſtoms due to the king; 
ſee the ſtatutes of 27 Ed. 3. c. 1. and 43 Eu. 
3. c. 1. Where it is expreſſed in what towns of 
England, Ireland, and Wales, the ſtaples of 
the king were eſtabliſhed, for the exportation 
of theſe commodities; and it appears alſo by 
divers ſtatutes, that Calais was onde appointed 
for a general ſtaple ; but that was afterwards 
altered, and the ancient ſtaples re-eſtabliſhed. 


C4 But 


and are in truth the natural riches of England  . 
for the invention and induſtry of man, hath _ 


is indebted pro lanis, corirs & plumbis, &c.) and 


Vaugh. 161. 
4 Inſt. 29. 
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But for theſe three firſt commodities only, 
viz. wool, woolfels, and leather, the ſaid an- 
cient and certain cuſtom was payable ; for, for 
lead, although it was ſaid to be a ſtaple com- 
modity, the ſmall cuſtom of three-pence in the Wl 

pound only was paid, as appears by the ſtat. of ü 
27 Ed. 3. c. 1. and in the red book of the exch., Mi 


here, fol, 8. a, | Hs 
And that the king hath an eſtate of inheri- 7 
tance in this great and ancient cuſtom, appears 
plainly, 31 H. 8. Dyer 43. 5. where it is ſaid, 


2 
that cuſtom is the inheritance of the king by ü 
the courſe of common law, and ſubſidy is a tax 
aſſeſſed by parliament. See alſo 1 Mar, Dyer 


92, where king Ed. 6. granted a licenſe to a 
merchant ſtranger, to tranſport all merchan- 


dizes, paying tor cuſtoms and ſubſidies, ſo ü 
much as any Zng/iſh merchant or denizen paid, ³ä 
and no more; and it was reſolved by all the 
Juſtices, that after the death of Ea. 6. the grant 
was good for the cuſtom, and void for the 
ſubſidy ;. becauſe the king hath an inheritance 
in the cuſtom, as a prerogative annexed to his 
crown, but in the ſubſidies he hath but an 
eſtate during his life, by act of parliament, 
So, 9 H. 6. 12. a. the queen had part of 
her dowry aſſigned, ex magna cuſtuma of Lon- 
don; which is a proof, that the king hath a 
greater eſtate in the great cuſtom, than for his 
own life; and therefore the opinion of Babing- 
ton there, that the king hath not an inheritance 
in the great cuſtom, but in the ſmall cuſtom 
only, hath no colour in reaſon. So by the ſtat. 
18 Hen, 6. it is provided that the wages of the 
juſtices, ſhould perpetually be paid out of the 
firſt money, ariſing out of the cuſtoms, _— 4 
could 


of Cuſtoms, &c. 25 


could not be, unleſs the king had an eſtate 
of perpetuity in the cuſtoms; 1 Hen. 7. 4. 4. | 7 
Laſtly, it is an infallible” rule, that if a man 
has a thing of common nght, and by preſcrip- 
tion, he has a fee-ſimple ur it; for the com- 
mencement of a particular eſtate may and 
ought to be ſhewn. | 0 
But becauſe every thing that is due of 
common right, and by preſcription, ought 
to have a reaſonable cauſe of commence- 
ment, it was obſerved that this cuſtom was 
at firſt paid to the crown, for four princi- 
EF pal reaſons, viz. 1. For leave to depart the 
realm, and to carry the commodities of the 
realm out of it, ſee Dier 1 Eliz. 165. b. and the 
"IF ſtat. of 18 Ed. 3. c. 3. 2. For the intereſt 
IF which the king hath in the ſea, and in the 
branches of it, 22 Af}. pl. 93. 15 Eliz. Dyer 
326. b, 3. Becauſe the king is the warden of 
all the ports and havens of the realm, which 
are the ofira ſeu januæ regni, and the king is the 
cuſtos totius regni 4. For waftage and protec- 
tion of the merchants upon the ſeas, againſt 
the enemies of the realm, and againſt pirates, 
who are the common enemies of all nations. 
2. The ſmall and new cuſtom, payable by Small and 
merchants ſtrangers only, had its commence- new cuſtom 
ment in the time of Ed. 1. for before that granted by 
time, the duties payable by merchants ſtran- rota or er 
3 ercat. of 
gers, upon all foreign commadities imported x 1. 
except wines) and upon all native commodi- 
ties exported (except the ſaid ſtaple commodi- | 
ties of wool, woolfels, and leather) were un- 
certain; for the king by his prerogative took 
do his own uſe, and at his own price, ſo much 
and ſuch portions of their merchandizes, as — 
17 | — 
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See this char- 
ter at large, 
Prynn on the 


- 4th Inf. 23, 
24, 25- 


ported or exported by them, as is 


The Caſe + 


had occaſion for, by the name of prizes, which 


were always uncertain. 

But king Ed. 1. by his charter, dated Feb. 1. 
in the 31ſt year of his reign, in favour of mer- 
chant ſtrangers, and to attract their commerce, 
remitted to them all prizes, and granted to them 
ſeveral other privileges, et pro ſupradictis liber- 
tatibus obtinendis, & priſis remitiendis (theſe are 
the words of the charter) ſupraditti mercatores 
wnverfi & finguli pro ſe, & omnibus aliis de parti- 
bus ſuis, concorditer & unanimiter conceſſerunt, 
that they would pay to the king and his heirs, 
tres denarios de librã out of all mercharidizes im- 
expreſſed 
more particularly in the ſaid charter, which is 


to be found in the chief remembrancer's office 


in the exchequer in England, and in the red 
book of. the exchequer here. And this charter 
of Ed. 1. was in all points ratified and con- 
firmed by act of parliament, 27 Ed, 3. c. 26. 
and this is the original of the ſmall cuſtom. 

But it is to be obſerved, that this ſmall cuſ- 
tom out of foreign commodities was acce 
by the king, when only a ſmall quantity of ſach 
foreign wares were imported into England; for 
in the time of Ed. 1. and afterwards in the 
time of Ed. 
land exported were of greater quantity and 


value, by at leaft two parts in three, than the 


foreign merchandizes imported ; by which king 


Ed. g. raiſed a great revenue out of the native 


commodities of his dominions ; which is a 
mark of good huſbandry in chat prince; for 
oportet patrem familius vendacem eſſe, & non ma- 
cem, as Cato the elder ſaid; but now things are 
atherwife, for the foreign wares imported * 


3. the native commodities of Engj- 


"x * 
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of greater quantity and value by two parts, 
than our native commodities exported; which 
is a great diſgrace to our nation, to be fo allured 
by the mercery and grocery wares imported by 
ſtrangers, and tv expend on them more than 
tue value in all the ſtaple and real commoditres 
of our country, which will in the end prove 
the ruin of the commonwealth. 
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of the crown ; and that the king hath ap in- 
W heritance in the priſage of wines, appears by 
the charters granted to the citizens of London, 
and to thoſe of the Cingue ports, to be diſcharged . 
Jof priſage, in all ports for ever; ſee ſtat. 1 Hen. 
8. c. 5. And the earl of Ormond had an eſtate 
of inheritance in the priſage of wines in this 
realm, by grant from the king. And the char- 

ter of London was allowed in this point in the 
exchequer of England, 44 Eliz. but the queſ- 
tion there was, whether a citizen of London 
ho had no family, nor paid ſcot and lot, but 

Vas a ſojourner in the houſe of another, ſhould 
Fave the benefit of the ſaid charter; in the ar- 
Wgument of which caſe, Cote, then attorney- 


3 


aeeneral, put this difference of citizens, 912. 
hat there is a citizen nomine, a citizen re, and 
citizen nomine et re; but it was reſolved that 
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Pays ſeot and lot there, ſhall be free of pri- 


oO age by the ſaid charter. As to the origi- 


4 ſtrangers, it had its comtnencement by the 
harter of 31 Ed. 1. as is before ſaid, and is 


3. Priſage of wines is alſo a cuſtom due by Priſage and © 
preſcription, and part of the ancient inheritance 1 
2 Bult. 254. 
4 Inſt. 30. 32. 


8 bnly the citizen #omine et re, viz. he who is a Moor 833. 
reeman of London, and alſo an inhabitant, and Hard. 31 o. 
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Aids, what. 


The Caſe 
limited to be paid t to the king and his heirs 


for ever. 

And this is the ature, original and diffe- 
rence of the ancient duties payable for merchan- 
dizes, which are properly called cuſtoms, and 
are the inheritance of the crown. 

2. Subſidies are alſo duties payable for mer- 
chandizes. exported and imported, but are 
granted by act of parliament,  Dver 3 1. Hen. 
8.43. 5. 1. Mar. ga. a. and are of three kinds, 
according to the querſity of eee and 
are called, 9 

1. Aids or ſubſidies, being granted out of 7 
the ſaid native commodities, viz. wool, wool- 
fels, and leather, over and above the ancient 
cuſtom aforeſaid. | 

2. Tunnage, granted out of wines of all 
ſorts, over and above the priſage and butlerage. 

3. Poundage, granted out of all commodi- 
ties imported and exported, except wines, and 
the ſtaple commodities aforeſaid, and payable 
by merchants ſtrangers, over and above the 
ſmall cuſtom. | 10 ; 

5 to the original of theſe duties. 

Aids and ſuhſidies, payable out of native = 
ad ſtaple commodiiies. exported, were not of- 


ten granted by parliament, before the time of 6 


Ed. 3. but to that k ing for the ſupport of his 


wars in France, by a parliament. held in the 
fourteenth year of his reign, (which was the 
firſt of his reign in France) an aid or ſublidy 


was granted of forty ſhillings out of every ſack 


of wool, forty ſhillings out of every three hun- 
dred wooltels, and four pound out of every 
laſt of leather; which. was to continue but for = 2 


one year; and afterwards the merchants were 
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to pay but the ancient cuſtom. Afterwards by 
parliament, in the 13 Ed. 3. a ſubſidy was 
granted to the ſame king, of fifty ſhillings out 
of every ſack of wool, fifty ſhillings out of 
every three hundred woolfels, and five pound 
out of every laſt of leather. By act of parlia- 
ment, 31 Hen. 6. a ſubſidy was granted to the 
ing of forty-three ſhillings and four- pence out 
of every ſack of wool, and forty- three ſhillings 
and four-pence out of every two hundred and 
4 forty woolfels ; but afterwards in the ſame par- . 
WMliament, this ſubſidy was abated and reduced 

to thirty-three ſhillings and four-pence for a {ack 
of wool, and thirty-three ſhillings and four- 
vence for two hundred and forty woolfels, and 
ne payment limited to five years only. So that 
"Mtheſe aids or ſubſidies were not of a certain 
"value, or continuance, until the time of Ea. 6. 
Sto whom, in the firſt parliament of his reign, 
as granted a ſubſidy of thirty-three ſhillings 
nd four-pence out of every ſack of wool, thir- 
s chree ſhillings and four-pence out of every 
hree-hundred woolfels, and three pound fix 
hillings and eight-pence out of every laſt of 
eather, exported by denizens, For every ſack 
f wool exported by aliens, three pound fix 
Inillings and eight-pence; and for every two 
Hundred and forty woolfels, three pound fix 
billings and eight-pence ; and for every laſt of 
aather, three pound thirteen ſhillings and four- 

hence; and this ſubſidy-grant to continue, du- 
4 ing the natural life of the king ; and after the 
cath of this king, the ſame ſubſidy was grant- 
8d to queen Mary, queen Elizabeth, and to our 
ord the king, who now is, during their ſeveral 


= 
= 


ves, by ſeveral acts of parliament. 


2. Tunnage, 


N 0 Ap m1. 


Poundage, 
origin of. 


4 Inſt. 32. 


This is 2 


miſtake, as 


appears by 
4 Inſt. 32. 
and the re- 


cords there 


cited, 


imported into England, was granted for two 


the latter, that for every aum of rheniſh wine, 


The Caſe 


2. Funnage, which is a ſubſidy out of wines of 
all ſorts, was firſt granted by parliament, $5 Kijch, 
2. when two ſhillings on every tun of wine, to be 


years, and this was for the ſupport of a fleet 
upon the ſea, for the ſuppreſſing of pirates; but 
afterwards by a parliament in the third of Ed. g. 
tunnage was granted to this king during his 
natural life, in this manner, vi. three ſhillings 
for every tun of wine, and (over and above 
this three ſhillings) for every tun of ſweet wine, 
three ſhillings more, (See ſtat. 12 Ed. 4. c. 3.) 
and this ſubidy was afterwards granted to Hen. 
8. and Ed. 6. with this addition in the time of 


twelve pence alſo ſhould be paid; and ſince the 
time of Ed 6. this ſubſidy of tunnage hath 
been granted in Eugland by ſeveral acts of par- 
liament, to queen Mary, queen Elizabeth, and 
_ preſent king, during their ſeveral natural 
ives. 
3. Poundage, which is a ſubſidy granted out 
of all commodities, exported and imported, 
except wines, and the ancient ſtaple wares, 
(as 1s before mentioned) and payable by all 
merchants, denizens, and aliens, is the twen- 
tieth part of the value of merchandizes, via. 
twelve-pence in the pound, and was * firſt grant- 
ed by parliament in England, 31 Hen. &, dur 
ring the life of that king, which grant was im- 
mediately re aſſumed ; but afterwards, viz. 
3 Ed. 4. this ſubſidy of poundage was 
granted to this king during his life; fee ſtat. 
12 Ed. 4. c. 3. and afterwards the ſame ſubſidy 
was granted to Hen. 8. during his life; and the 
ſame grant hath been renewed to Ad. 6. 2 

Mary, 


of Cuſtoms, &c. 31 
Mary, queen Eliaabetb, and the preſent king, | 
during their ſeveral lives, by ſeveral acts of par- 

lament in England. 2 

But in this kingdom of Ireland, the ſubſidy Origin of 

of poundage commenced in this manner. In poundage in 
the fourteenth year of the reign of Ed. 4. a 
fraternity of arms was erected by act of parlia- 
ment, conſiſting of thirteen the moſt honoura- 
ble and loyally diſpoſed perſons in the counties 
| of Dublin, Kildare, Mearh and Loutb; and a 

certain number of horſemen with their 

and of archers mounted was aſſigned to them, 
with certain entertainment and wages, payable 
to each of the ſaid horſemen and archers; 
which Brothers of Arms, with their retinue 
were to be at all times ready to defend the 
Engliſh pale againſt rebels and outlaws ; and 
for the payment of the wages of the ſaiF horſe- 
men and archers, it was enacted, that the ſaid 
Brothers of Arms and their ſucceſſors ſhould 
have twelve pence in the pound of all merchan- 
4 dizes imported and exported out of this realm, 

) leather and wines, and the merchandizes of the - 
er freemen of Dublin and Drogheda only excepted. 
Afterwards, in a parliament. held by Sir Ed- 
ward Poynings, 10 Hen. 7. it was enacted, 


wy that foraſmuch as the ſaid twelve pence in the 
#9 pound granted to the ſaid Fraternity (which is 
of there called the Fraternity of St. George) was 
. expended and converted to private uſes, and 


| not in diſcharge of the publick ſervice, the 
4 king ſhould have the faid poundage for five 
4 years follow ing, and that all other grants made 
1 of the ſaid poundage ſhould: be repealed and 
adjudged void, Sc. And the ſaid five years 
being expired, viz. 15 Hen. 7. a new poundage 

was 
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Impoſts or 
Impoſitions 
what. 


The.Caſe © 
was granted by act of parliament to the ſaid 
king, his heirs and ſucceſſors for Ever, with a 
proviſo, that this act ſhould not be prejudicial 


do the freemen of Dublin, Waterford and Drog- 
_heda, being free by birth, marriage or appren- 


ticeſhip, Sc. and fo the king hath an eſtate of 
inheritance in this ſubſidy of poundage in Ire- 
land, altho' he hath it only during his life in 
England, © © | 1 

3: Impoſts or Impoſitions are the third kind of 
duties payable for merchandizes, and are ſome- 
times rated and aſleſs'd by parliament, and 
then are in nature of ſubſidies, and are ſome- 
times impoſed by the king's prerogative, to 
ſupport the neceſſary charges of the crown, and 
then, nibil magis juſtum eſt, quam quod neceſſarium 
eſt, as an ancient ſenator of Rome ſaid. 

The impoſt on wines in this kingdom was at 
firſt aſſeſs d by parliament, and limited to be 
paid for a certain term of years, which being 
expired, it is now continued by the King's 
prerogative. Fa p 

Theſe are the duties payable to the king of 
England for the exportation and importation of 
merchandizes ; and altho' this revenue of the 
crown hath been greatly improved in this laſt 
age, yet if the cuſtoms, ſubſidies and impoſi- 
tions of England be compared with the duties 
and payments of this kind, in foreign countries, 
they will be found to be very moderate and 
reaſonable. | 

The antient Romans (for this revenue payable 
out of merchandizes is the moſt antient, ho- 
nourable and reaſonable that belongeth to any 
prince or ſtate) had their duties by the name of 
veckigalia a mercibus evectis & invettis, wh 0 

| the 


1 


the emperor 7uſtintan calls exagogica & iſapopica z 
and touching the nature of them, the rules of 
our law are agreeable to thoſe of the imperial 


. 


1. We ſay that cuſtom is an antient inheri- 
tance of the crown of England , they ſay vec- 
tigal origins 1p/d jus Ceſarum & regum patrimo- 
niale eft. 2. In our law, waftage and protecti- 
on of merchants on the ſea 1s one of the prin- 
cipal cauſes of the payment of theſe duties; 
and in the law of the empite, primaria vectiga- 
lium cauſa ac ratio fuit, ut plana tutague mer- 
catori prelereunts' itenera prefilarentur. And 
. Pliny, lib. 19. c. 4 faith, merces pretio/e, ut ex 
Indid, Arabia, AEthiopia, tuto a mercatoribus in 
Europam conveberentur, neceſſario claſſem paran- 
dam eſſe adverſus piraticas meurfiones ; inde mari- 
timi exercitus alendi causd, vectigal rubri maris 
inſtitutum. 

And this vectigal was an ofava rerum pars; 
and therefore, there was a ſort of publicans, 
Who were called Octonarii; but the merchants 
who had the privilege of citizens of Rome, paid 
only a viceſima pers or poundage, and the pub- 
licans or collectors of this cuſtom were called 
viceſimarii. 

And this was the antient cuſtom payable by 
merchants within the empire. And in Brii ain, 
before that iſland was made a province ſubject 
to the empire, it is probable that the merchants 
paid greater rates for the exportation of com- 
modities, than they pay now. For Strabo faith, 
Britannia vectigalia tol/ebant gravia earum rerum, 
quas in Galliam, tame!fi brevi maris trajectu, im- 
portabant, | 

: 3 But 


haut at this day it is certain, that, in other 
realms of Europe, the cuſtoms are higher and 
' heavier than ours. | Ly; N 
In Spain, the king takes an eighth part from 
his own ſubjects, but from merchants ſtrangers 
he takes ſometimes a fifth part, ſometimes a 
fourth part of the value of their merchandizes. - 
In France, the cuſtoms payable by ſtrangers 
amount to 8 per cent. Bodin de republ. lib. 6, ca. 
2. but the impoſts and gabels, which the king 
there taketh from his ſubjects for falt, wine, 
and corn, and all things vendible, are extraordi- 
nary, and very exceſſive. So it may be faid of 
the grand Duke of Tuſcany, and other ſtates of 
Italy. ee e 
The Grand Signior of Turkey takes the tenth 
part from merchants ſtrangers, and the twen- 
tieth part or poundage from his ſubjects. 


As to the officers who have to do with the 

cuſtoms. _ . 115 

Officers of 1. The cuſtomer was the moſt antient and 
the cuſtoms: at firſt the ſole officer, who was the collector of 
cuſtoms, and accountable for them to the king, 
9 H. 6. 12. 6. 1 H. 7. 4.6; n 
2. Afterwards in aid of the cuſtomer, to find 
concealments and ſubſtractions of cuſtoms and 
ſubſidies, and to ſeize merchandizes forfeited, 
the ſearcher was appointed 
3. Then, becaule the cuſtomer was accoun- M 
tant to the king, but could not be charged but 
by his own book of cocquets, or his oath, a M 
comptroller was aſſigned to him. 
4. Laſtly, to diſcover and prevent frauds in 
all theſe, the officer of ſuperviſor was eft:bliſt- 


ed. 
| Theſe W 
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Theſe diverſities touching the nature of the Second point; 
"Mic duties payable for merchandizes bei 
declared and agreed, the ſecond matter was 
eonſidered, viz. whether the ſaid ſeveral char - 
ters pleaded, as is before ſeum, by the corpo- 
ration of Mater ford, be ſufficient Warrants to 
them, to receive to their proper uſe the ſaid 
cuſtoms and ſubſidies, and to appoint the ſaid 
officers of cuſtomer, ſearcher and comptroller 
of the euſtoms. 2 Dr 
As to the firſt hens S” "2808 Fobn; by 
which he grants to the ſaid corporation cigſtu- 
nam vocatam the murage, de omnibus rebus 
denalibus infra dictam civitatem emptis ſeu vendi- 
tis, adeo bene et integre ſicut burgenſes villæ dr 
Briſtol babebant, c. it was reſolved that by 
theſe words, no cuſtom or ſubſidy i is and 
to them, for divers reaſons 
1. Becauſe Murage is nothing . a toll pays Murage, what. 
able for the reparation of walls; out of things 
ſold in market overt by retail; F. N. Br. 228; 
d. where Cuſtom is paid for mereliandizes i im- 
ported or exported acroſs the ſea, and ſold in 
groſs. And there is alſo this difference, that 
this toll is to be paid always by him who buys 
the thing, and cuſtom by him who ſells the 
thing. F. N. B. 228. c. And that Murage 
is only a toll appears by the regiſter, 159. 4. 5 
in brief de eſſendo quiet. de t bealoneo. And bx 
the ſaid charter 31 Ed. 1. by which all mer- 
chants ſtrangers are acquitted of murage, pam 
nage and pontage, and yet they ſhall pay the 
great and ſmall cuſtom. See alſo Jebu M bu 8 
caſe, 8 Co. 46. 5. 4). 4f. 
2. Murage doth not lie in grant, but i in pre- 


ſcription, for as ſome things do not lie in pre: 
D 2 ſeription 


The i 
fſcription but in grant, as conuſance of pleas, 
goods of felons, Sc. 1 Hen. 7. 22. b. 9 Hen, 
F. 20. 4. $6 there are other things which do 
not lie in grant but in preſcription, as to have 
free warren in another man's ground, or to 
— murage,  poutage or picage. 13 Hen. 4. 
1 4. * ; : 
3. The reference to the town of Briſtol is 
uncertain and void, becauſe there is no ſuch 
town or borough call'd Briſtol in this kingdom 
of Ireland, and the town of Briſtol intended in 
the charter, being in England, the averment 
that the burgeſſes of Briſtol had murage at the 
time of the grant, cannot be tried here. Alſo 
they ought to have averred in their plea that the 
bdurgeſſes of Briſtol had ſuch a certain zoll or 
cuſtom of every thing bought or ſold within the 
town, and that they had it by grant of the 
king, for then the reference would have been 
to'a certainty ; as is held 20 Ed. 3. Fitz. A. 
vowry, 120. where in quo warrento brought in 
eyre, againſt the bailiffs and commonalty of 
Lancaſter, they pleaded a charter of king Jobn, 
granting to them all franchiſes which the 
borough of Noribampton had, and becauſe-no 
franchiſe was there expreſs'd or ſhewn of re- 
cord, ſeiſure was awarded of the franchiſes. 
As to the ſecond charter, by which king 
Hen. 5. granted to the mayor, bailiffs and citi- 
zensof Waterford, cuſtumam ditte civitatis vo- 
catam the cocquet, capiendam per manus diffi 
majoris & ballivorum in perpetuum; altho it was 
objected by the attorney general, that the coc- 
quet is only an acquittance or bill teſtifying 
that the cuſtom is paid, (which was at firſt call'd 
cocquet, becauſe by ſuch bill the merchant 2 


of Cuſtonu, &c. 
dt cuſiuma quietus 3) by which word the antient 
cuſtom, being a ſpecial inheritatice of the 
crown, canhot paſs: and although 'it was alfo' 
objected, that cuſtom is payable by each ſeve- 
ral merchant denizen and alien, and therefore 
cannot be called cuſtuma dictæ tivitatis ; and 
notwithſtanding that it be limited to be raken 
by the mayor and bailiffs, yet the king's officer, 
viz. the cuſtomer is charged with it, and 


they ought to hve allowance by petition; (a 
is ruled 1 Hen. 7. 4. 4. where Rich. 3. had : 


granted to certain merchants a licenſe to tranſ- 
port wool, Cc. and to retain the cuſtoms 
thereof, in this caſe notwithſtanding the grant, 
the cuſtomers were charged with and account- 
able for the cuſtoms:) yet it was reſolved 
that the antient cuſtom of wool, woolfels and 
leather, was well granted to the faid corpora- 
tion by the words the cuſtumam vocatam the 
cocquet. For this antient cuſtom is common- 
ly called and known by the name of the zoc+ 
et cuſiom, in all ports of England and Jre- 
and, and cuſtuma didlæ civitatis ſhall be in- 
tended cuſtom payable for merchandizes in 
the faid city ; for a favourable interpretation 
ſhall be made of ſuch grants according to the 
uſage and allowance of them, 10 Hen. 7. 14. 
a. And inaſmuch as the cuſtom is granted to 
them, they may collect it by their proper of- 
fi cer, and the King's officer is not accountable 
for it, as in the ſaid caſe of the licenſe to re- 
tain. 1 Hen, 7, 
3. As to the third charter dated 12 May, Grant to be 
3 Hen, 7. by which the ſaid king grants to the diſcharged o 
corporation of Materford, quod omnes & finguli ponncegy, | 
tives & indabitantes die civitatis, & ones & . au 
D 2 | finguli 
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flngult 
de novã cuſtums, vocatã the poundage, viz de 

praftatione i 2 «den#riorum de librd, im perpetuum 
int quieti & exouerati, Ac. it was reſolved, that 
this charter was not a ſufficient warrant to 
them to receive to their own uſe the poun- 
dage of all merchafits denizens and aliens with- 


in the port of Mater ford; and that for two 


My reaſons. 
- Becauſe this grant tends to the diſcharge 
| of ach particular merchant, and doth not give 
the poundage to the corporation, 4 Hen. 6. b. a. 
King Ed. u. granted to the mayor and burgeſ- 
ſes of Oxford that they ſhou'd not be ſworn 
with foreigners, nor foreigners. with them, &c. 
per totam curiam, the burgeſſes who are impan- 
nell'd, when they are demanded to be ſworn, 
may tſhew the charter and plead it, but not the 
mayor and corporation; to the fame purpoſe is 
21 Ed. 4. 55. and 36 the caſe of Norwich; 
and therefore it was ſaid, that if the king grants 
to an abbot that all his poſſeſſions ſhall be dil- 
charged of tithes granted by parliament on the 
rector of Edingion's caſe is, 19 Hen. 6. 63. 4.) 
the abbot in that caſe cannot collect the —— 
of his tenants, and retain them to his own uſe; 
ſo where the king hath granted to the corpora- 
tion of Landon, that the citizens of London ſhou'd 
be diſcharged of priſage, the corporation doth 


not, by virtue of that grant, take the priſage of 


the citizens; but each particular perſon ſhall 
have the benefit of the charter, if he will de- 
mand it, otherwiſe not. 


2. This grant was made 3 Mew, 7. at which 


time the poundage which was granted by par- 
- hament, 14 Ed. 4. to the fraternity of St. George, 
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as is ſhewn before, was in being; but. after - 
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wards, 10 Hen 7. this grant to the fraternity of 
St. George was repeal'd. by another act of par- 
liament, and a new ſubſidy of poundage grant- 
ed to the king for five years. After which time 
viz. 15 Hen. 7. another ſubſidy of poundage 
was granted to the crown in perpetuity, which, 
is the poundage now in queſtion z ſo that the 
new poundage which was granted by parlia- 
ment, 15 H-n.7. cou'd not be granted or dil- 
charged by charte; made twelve years before, 
diz. 3 Hen. 7. For as to the grant in ſuch caſe, 
it is held 22 Ed. 4. Filz-grants. 29. that the 
king cannot grant any part of the tythes of 
the clergy, before it be granted by the convoca- 
tion. And as to the exoneration or diſcharge 
in ſuch caſe, that point in the rector of Eding- 
ton's caſe, 19 Hen. 6. 63. a. is not ruled nor 
reſolved. But admitting that the rector in that 
caſe ſhou'd be diſcharged of tythes by the king's 
grant made before the act of parliament, yet it 
does not govern this caſe, becauſe in the grant 
made to the rector, there are words of future 
time, v/2. that when any tax, tallage or tenths 
ſhou'd be granted by parliament, he, his lands 
and chattles ſhou'd be diſcharged; but this 
charter of 3 Hen. 7. ſpeaks of nova cuſtuma, of 
pouncage then in being ; for that which is new 
1s newly paſt and not future; and therefore 
this charter does not go in diſcharge of other 
poundage, which ſhou'd be granted afterwards 
by act of parliament; and to this purpoſe, ſee 
34 Hen. 8. Dyer 52. a. where it is holden, that 
the king can't diſcharge the penalty of an act of 
parlament, which is to be made afterwards ; as 
Where the king granted a licence to one to 
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tranſpor 
tutes made or to be made to the contrary; af. 
terwards an act is made, which prohibited the 
exportation of bell- metal, on s certain penalty, 
the licence granted before ſhall not diſcharge 


this penalty hut there it's ſaid, that the king 


may diſpence with a future thing in which he 
hath an inheritance; but at the time of this 


charter granted, viz. 3 Hen. 5. the king had 


not an inheritance in the ſubſidy of poundae, 
as is before ſhewn , but if the king had an in- 
heritance in this poundage at the time of the 
charter, the diſcharge without queſtion had 
been goed. As the king may grant that the 
heir of his tenant ſhall not be in ward, or that 
his tenant ſhall not be puniſhed in ceſavit; for 


- altho? theſe are future and caſual things, yet the 


king hath an inheritance in the feignory at the 
time. 36 Hen. 6. 48. | 
Allo in many caſes, altho' the king's grant 
extends to future time, yet it ſhall be under- 
ſtood of things prefent and in being at the time 
grant. As in 38 Hen. 6. 1d. a. if the 
king grants to me. liberties in all my lands, I 
ſhalt have liberties in the lands only which 1 
have at the time of the grant, and not in the 
lands which I purchaſe afterwards; fo if the 
king grants liberties in all my demefnes, and aft- 
terwards a tenancy eſcheat, I ſhall not have 
the liberties in the land newly eſcheated ; fo if 


and afterwards a new felony is created by att 
of parhament, the grantee ſhall not have the 
s of a perſon attainted of ſuch felony. So 
where the biſhop of Darham hath Fara regalia, 
and eſcheats of treaſon within his ee 
latine 


t bell · metal, notwithſtanding any ſta- | 
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of Cuſfloms, &c, 
tine, he ſhalt not have the lands of tenant in 

tail attainted of treaſon, which are forfeited by 

flat. 26 Hen. 8. as is reſolved 12 El]. Dyer 289. 

And therefore it was reſolved, that this char- | 

ter of 3 Hen. 7. which exonerates the merchants S 
of Waterford of poundage, cannot be extended to 

acquit tfem of new poundage, which was grant- 

ed by parliament, 1 5 Hen. 7. but that all merchants 

denizens and aliens ſhould pay poundage in that 

port, except thoſe who are exempted by the pro- 

viſo of the ſaid act of 15 Hen. 7. 

As to the fourth charter conn the offi- Where the 

cers of the cuſtoms, it was reſolved that where king ſhall hs 

the cuſtoms and ſubſidies remain in the crown, Point * a 

and are not well granted to the ſaid corporation, — * 

the king himfelf ſhall appoint his officers, for 

the collection and due anſwering of theſe duties, 

notwithſtanding this charter which enables \ 

them to .create ſuch officers. But in a caſe 

where the cuſtom or ſubfidy is well granted to 

the corporation, then the conſtitution of ſuch 

officers belongeth. to them, and their officers 

may intermeddle with as much as is well grant- 

ed to them, and no more; but where their 
| charter goes in diſcharge and exoneration only, 

they cannot appoint ſuch officers, for they are 
not neceſſary in ſuch caſe. 
This caſe depended ſeveral terms in the 
King's-bench here, where the points aforeſaid 
were refolved; but before any judgment given 
m it, the faid city of Materford, and the other 
maritime cities and port-towns of this king- 
dom, by ſpecial direction of the king, ſent to 
England certain agents, with their ſeveral char- 
ters, to the intent that all queſtions which were 
to be moved, touching the cuſtoms and ſubſi- 
| dies 
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dies payable to the king, for merchandizes in 


the ſeveral ports of Ireland, on view of the ſaid 
charters by the judges in England, might be 
reſolved and determined, without further ' ſuit 
between the king and the ſaid corporations. 
And upon this (Mich. 6. Jac.) ſpecial letters 
of the lords of the privy council, were di- 
rected to Sir Laurence Tanfield chief-baron, 
baron Heron, Sir John Dadderidge one of the 
king's' ferjeants, and. Sir Henry Hobart, the 
attorney-general in England, and alſo to Sir 
James Ley, then chief juſtice of [:e/and, and 
Sir Anthony Sentleger maſter of the rolls and 
attorney-general in this kingdom (which I1r:þ 
ſervants were then preſent in England, and at- 
tending at court for diſpatch of other buſineſs) 
by which letters they were required to call be- 
fore them the ſaid agents, and on peruſal and 


conſideration had of their ſeveral charters, to 


certify their opinions and reſolutions, in which 
of the ſaid cities and port towns, the cuſtoms 
and ſubſidies payable for merchandizes ought 
to be anſwered and payable to the king, and in 
which the merchants, denizens, or aliens ought 
to be diſcharged of payment of theſe duties, and 

for how much, Se. 0 
And according to this direction, the ſaid 
agents were appointed to attend the ſaid refer. 
rees, with their charters, and with their learn- 
ed council, at S2rjeant's-1m in Chancery-lan?, 
on ſeveral days in the {aid Michaelmas term; 
and there, before the lord <!nef-baron, and the 
others, the queſtions and points aforeſaid, 
ariſing on the ſeveral charters of Materford, 
were moved, debated and reſolved, as above. 
And divers other charters were produced, but 
g na 
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ſiſted ſtrongly on an antient charter of Hen. 2. 


FF XJ SS an” , 


tam terram noſtram Angliæ, Normanie, Walliæ, & 
Hiberniæ, ubicunque venerint ipſi & eorum res, &c. 
and he affirmed, that the words Theolaneum and 


Dublin of the great and antient cuſtom ; and 
for the ſignification of the wry Theoloneum, 
he cited a text in the goſpel of St. Ma!tbew, 
cum autem prætergredetur Jeſus, vidit quendam 
ſedentem ad theoloneum, &c. which is interpreted 
to be at the receipt of cuſtom; but to that 
it was ſaid, that to find the ſignification of the 
word Theoloneum in this caſe, there is no neceſ- 
ſity of reſorting to the interpreters of the goſ- 
pely but to the interpreters of our law; and 
that in our law the proper technical term 
which ſignifies ſuch royal duty, which is paya- 
ble for merchandizes crofling the ſea, is cuſtuma 
and not theoloneum ; which word theol;neum, in 
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(which is derived from zbeolcneum) is only a 
petty duty payable. in markets and fairs, by 
him who buys the thing ; whereas cuſtom is 
payable by the vender, F. MN. B. 126. b. And 
by the Reg. 260. 4. a difference appears be- 
tween toll and cuſtom payable for merchan- 
dizes ; for in the writ to acquit the goods of 
an eccleſiaſtick 4e theolones, pannagio, muragio, 
&c. there is this clauſe, dum tamem merchandi- 
ſas à iguas non exerceat de eiſdem ; ſo the differ- 
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no point of difficulty was moved on any of 
them; only, Bolton, recorder of Dublin, in- 


by which the ſaid king had granted to the bur- 
W ocfics of Dublin, quod fint quieti de Theolonio, 
= P/ogio, Pontagio, & omni conſuetudine per lo- 


conſuetudo were apt words to acquit the city of 


our law, ſignifies nothing but a toll, and toll 


43 


T heoloneum, 
what. 


2 Inft. 58. 
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44 | 2 The Caſe 
ence is apparent; and therefore it was over- 
ruled as to the word theoloreum, _ 

As to the other word, conſuetudo, he faid, 
that it was nomen æqui vocum, and had three ſig- 
nifications. 1. Uſage, from the time whereof the 
memory of man doth not run, c. is called 
conſuetudo. 2. Ancient rents and ſervices are cal. 
led conſuetudines. 3. Alſo the cuftoms payable for 
merchandizes are called conſuetudines. And this ap. 
pears in magna charla ca. 30. omnes mercatorer, 
niſi publice antea probibiti fuerint, babtant ſalvun 
& ſecurum condutium, exire de Anglid & venire in 
Angliam, & morari per Angliam, tam per ter- 
ram quam per aquam, ad emendum & vendendum, 

ine omnibus malis tolnetts, per rectas & antiquas 
conſuetudines ; by which word conſuetudines, he 

- ſiid the antient cuſtoms payable for the ex- 

portation of merchandizes are ſignified. In the 

ſame ſenſe (faid he) is Ly word ufed in Bra#, 
lib. 2. ca. 24. Si cut conceaarur talis libertas, od 
quietus fit de theoloneo & conſuetudinibus dandis per 
totum regnum Angliæ in terra & mari, & quod 
tolnetum & conſuetndines capiat, infra libertatem 
ſuam, de vendentibus & ementibus, ſlatim erat 
quaſi in poſſeſſione , & poſſeſſionem retenebit, cun 

tolnetum & conſuetudines receperit. f 
He ſhewed allo the copies of certain accounts 
contained in the antient pipe- rolls in England, 
viz. one in 15 Hen, 2. in theſe words, Gervaſius 
Draper Vice-comes, Nortbfolk and Suffolk redit 
compotum de 451. 165. 64. de conſuetndine 
navium de Oreford. And in the great roll of 
5 R. 1. this entry is found, Albericus de Bik 
lingeſgale debet 3 1. 12.5. 4d. de conſuetudine de 
Billingefgate et Boltolpheſpate ,, from whence he 
con- 
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uded, that antiently, when Hen. 2. made 
2 grant, the word ee ſignified the 
duty of cuſtom payable for merchandizes; yet 
he agreed, that at this day ſuch ſpecial duties 
of prerogatiye, as cuſtoms are, cannot paſs by 
ſuch general word con/uetudines. But antient 
grants have always a favourable interpretation, 
according to uſage and allowance; and on 
this point he cited ſeveral books, 14 Hen. 6. 


12. 4. of a grant made by Hen. 2. 34. Af. p. 


14. of a grant of Will. the conqueror, 37 Af. p. 
6. 40. A p. 21. 5 Ed. 4. 121. 10 H. 7.13.6. 

But it was reſolved by the lord chief- baron, 
and the other referrees, that the ſaid grant, 
that they ſhould be qmeti de omni conſuetu- 
dine, doth not diſcharge them from the 
great cuſtom ; and principally for the ſame 
reaſon that hath been made uſe of on the other 
part, viz. becauſe conſuetudo is nomen æꝗqui- 
vocum, and ſignifies ſeveral kinds of cuſtoms, 


and ſo being a general word, ſhall never paſs a 


ſpecial royal duty ; as where the king grants 
omnes piſcarias & piſcationes, royal fiſhes ſhall 


not paſs : The king grants all mines, royal 


mines of gold and blver ſhall not paſs : The 
king grants all amercements, royal amercements 
ſhall not paſs. 3 Ed. 3. Fitz. 445. a preſent- 
ment was made againſt an abbot, that he had 
ſuffered a bridge to decay, which he and his 
predeceſſors, lord of the town, had uſed to re- 
pair, time out of mind; the abbot pleads a 
charter of Hey. 3. to be quit of the reparation 
of all bridges, walls and cauſeways, and that 
the charter had been allowed in quo warranto, 
&c. yet the plea was not allowed; for this was 
a ſpecial charge or duty by reaſon of his ſeigno- 
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payable for every /a/# of leather, becauſe there 


baron and the others, that a ſubject cannot pre- 


_ cuſtom payable for merchandizes, or to receive 


a e 

ts which is not diſcharged by ſuch. gener 
clauſe. For where there are words in the king 
grant which, under a general name, compte. 
hend royal things, and baſe things. it ſhall be | 
taken in favour of the king, and the baſe 
things ſhall paſs, and the royal things ſhall re. 
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main in the crown; Plowd. Com. 333. 
And the lord chief baron put a remarkable 
caſe to this purpoſe, adjudged in the exchequer 
in England, which was thus; the king had 
granted to a Venetian merchant, that he thould 
be quit de omnibus cuſtumis, ſubſidiis, & im poll 
tionibus, & omnibus aliis denariorum ſummis de- 
bitis & ſolubilibus pro quibuſcunque merchandizi; 
imperiandis, &c. and that he ſhould be as free 
as the citizens of London. By colour of this 
charter, he claimed to be free of priſage, be- 
cauſe by ſpecial charter the citizens of London 
were free of priſage; but it was adjudged that 
this grant of the king's did not diſcharge him 
of priſage, becauſe priſage was not ſpecially | 
expreſſed therein. And for the ſame reaſon, it 
was now reſolved by the lord chief baron and 
the other referrees, on the charter of Drogheda, 
by which the burgeſſes of that town are diſ 
charged de Theolonio, paſſagio, pannagio, laſtegio, | 
&c. that by force of the word laſtagio, they are 
not diſcharged of the great cuſtom of 135. 4 4 
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is a laſt of herrings, and a laſt of powder, and 
of ſeveral other things as well as of leather. 
And laſtly, it was reſolved by the ſaid chief 
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ſeribe to be free and diſcharged of the ancient 


it to his own uſe, becauſe it is a certain revenue 


of Cuſtoms, &c. 
of the crown; but in other things which are 
caſual, as waif, ſtray, wreck, a ſubject may 
preſcribe. | 7D 
And afterwards viz. 16 Dec. 6 Fac. the ſaid 
chief baron and the other referrees returned to 
the lords of the privy council in England, a cer- 
tificate of their opinion and reſolution, where, 
and in what manner, the ſaid ancient cuſtoms 
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er and the ſubſidy of poundage ought to be paid 
d and anſwered to the king, in the ſeveral port 
14 WS towns in /reland. To which certificate the 
ca agents for the ſaid port towns ſubmitted before 
the faid lords of the council, and agreed that 
* from thenceforth, the ſaid cuſtoms and pound- 


age ſhould be paid accordingly. And thereup- 
on this certificate. was tranſmitted into this 
kingdom, and enrolled in the exchequer here, 
and according to it, ſince that time, the ſaid 
cuſtoms and poundage have been anſwered and 
paid to the king, in all the ports of Ireland. 
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- . pends, debts, Cc. they ſhould be puniſhed 


- eommandment. And to the intent that this 


1. Cale of. 


Trin. 2. Jacobi. 
The Caſe of mixed Money: 


royal army which was maintained in this 
kingdom for ſeveral years, to ſupprels the rebel 
lion of Tyrone, cauſed a great quantity of mix- 
ed money, with the uſual ſtamp of the arms of MW 
the crown, and inſcription of her royal ſtile, to 
be coin'd in the tower of London, and tran 
mitted this money into this kingdom, with 
a proclamation, bearing date 24. May, in the 
43d. year of her reign, by which her majeſty de- 
clared and eſtabliſhed this mixed money, imme- 
diately after the laid proclamation, to be the 
lawful and current money of this kingdom of 
Ireland, and expreſly commanded that this mo- 
ney ſhould be ſo uſed, accepted and reputed by 
all her ſubjects and others, uſing any traffick, 
or commerce within this kingdom ; and thatif 
any perſon or perſons ſhould refuſe to receive 
this mixed money according to the denomination 
or valuation thereof, viz. ſhillings for ſhillings, W 
ſixpenny pieces for ſixpenny pieces, Cc. being il 
tendered for payment*of any wages, fees, ſti- W 


"pr" Elizabeth in order to pay the 


as contemners of her royal prerogative and 


nuxed money ſhould have the better courſe and 
circulation, it was further declared by the ſame 
proclamation, that after the 1oth day of Fun WW 
immediately following, all other money wy : 
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Mixed Mong. 

had been current within this kingdom, before 
the ſaid proclamation, ſhould be cried down 
and annulled and eſteemed as bullion, and not 
as lawful and current money of this king- 
dom? 1 0 n ls. f Bowie, 

In April, before this proclamation was pub- 
liſhed, when the pure coin of England was cur- 
rent within this kingdom, one Brett of Drogheda, 
merchant, having bought certain wares of one 
Gilbert in London, became . bound to the ſaid 
Gilbert in a obligation of 200 J. on condition 
that he ſhould pay to the ſaid Gilbert, his exe- 
cutors, or aſſigns, 100 J. flerling, current and 
lawful money of England, at the tomb of earl 
Strong bow in Chriſt. Chureb, Dublin, at a certain 
day to come; at which day and place, Brett 
made a tender of the 100 J. in the mixed mo- 
ney of the new ſtandard,. in performance of 


tender was ſufficient to ſave the forfeiture of 
the obligation, or whether the ſaid Bret? 
ſhould now, upon the change or alteration of 


pay the ſaid one hundred pound, in other or 
better coin than in the mixed money, accord- 
ing to the rate and valuation of it, at the time 
of the tender, was the queſtion at the council 
table, where the ſaid Gilbert, who was a mer- 


the ſaid Brett, for the ſpeedy recovery of his 
debt aforeſaid, » + | | 
And, inaſmuch as this caſe related to the 
kingdom in general, and was alſo of great im- 
bportance in conſideration and reaſon of ſtate, 
Gir George Carr, then lord deputy and alſo trea- 
WT {ucer, required the chief judges, (being of the 
= | . f privy 


, 


the condition of the obligation; and whether this 


money within this kingdom, be compelled to 


chant of London, exhibited his petition againſt 
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Neceſſity of 


money, Lock monwealth, it is neceſſary to have a certain 


of coin. 
Cotton 4. 


day and place aforeſaid, was and ſufficient 


at the time of the tender; and this reſolution 


currebat, ut cum tu haberes quod ego defide : 


privy council) to confer on and. conſider thy 
_ caſe, and to return to him their reſolution 
touching it; who upon conference and con- 
ſideration on all the points of the ſaid; procla 
mation, reſolved that the tender of the oe 
hundred pounds in the mixed money, at tbe 


in the law, to fave the forfeiture: of the aid 
obligation, and that Breit ſhould not be obliged 
at any time after, to pay other money, in di 
charge of the debt, than this mixed money, 
according to the rate and valuation that it had, 


was certified by them to the lord - deputy, and 
the certificate entered in the council book. 
And in this caſe divers points were conſidered 
and reſolved. | : \  -5/3:157 e 

Firſt, it was conſiderd, that in every com- 


ſtandard of money. For no commonwealth WW 
can ſubſiſt without contracts, and no contracts 
without equality, and no equality in contracts 
without money. For although in the firſt 6 i 
cieties of the world, permutation of one thing 
for another was uſed, yet that was ſoon found i 
cumberſome, and the tranſportation and dim 
ſion of things was found difficult and impoll- Wi 
ble; and therefore money was invented, a 
well for the facility of commerce, as to reduce i 
contracts to an equality. Cum non facile . 


rarem, ego invicem baberem quod tu accipert i 
welles, elefla materia eft, cujus publica & perd*- i 
tua eſtimatio difficultatibus permutationem ſubvem. 
ret. Paul. lib. 1. F. de contrabendis empt. and 
therefore money is ſaid by Bodin to he mens 
Iii ö | | publics, i 


Sh and wh. mow a , oo. Seed et as Fenn 


Mixed Money. 5 
pablica & Budelitis lib. t. de re nummarid, ca. 3. 
faith Monera oft juſtum medium & menſura rerum 
commulabilium, nam per medium monete fit omni- 
un rerum, que in mundo ſunt, conveniens & juſta 
eſtimatio And to this purpoſe "Keble faith, 
12 H. J. 23. h that every thing ought to be 
valued perat gent, by which word argent, he 
meaneth money coined. And the great utility 
of a certain ſtandard of money and of mea- 
W ſures is well expreſſed by Budelius in this 
W verſe, © + 4 4 


Una fides, pondus, menſura, moneta fit una, 
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againſt the perſon of the king by the common 1 H. F. 
law ; and this appears by the ſtat. of 25 Ed. 3. _ 

c. 2. (which- is only a declaration of' the com- 

mon law,) and by Glanvil, Britton and Bracton, 
before that ſtatute, Stamford fol. 2. and 3. and 

i the caſe of mines, Nord. 316. 4. this point 

W 1s expreſſed more clearly, where it is ſaid, that 

the king ſhall have mines of gold and filver ; 

for if a ſubject had them, he by law could not 

coin ſuch metals; nor ſtamp a print or value 

upon them, for it appertaineth to the king on- 

ly to put a value upon coin, and make the price 

of the quantity, and to put a print to it; which | 
being done the coin is current; and if a ſubject | 
doth this it is high treaſon at common law, as 

„ appears 
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N appears, 23 Af; p. 2., and it 18+high treaſun to 
the king, becauſe he hath the ſole power d 

| making money, e.. Wen une 
Things eſſen- And in this book three things are * 
tial to the le. which are requiſite to the making of lauf 
8 of money, viz. the authority of the prince, the 
9 ſtamp and the value. But upon the conſidem- 
tion of the caſe in queſtion, it was obſerved, 
that hx things or circumſtances ought to con- 
cur, to make lawful and current money, -viz, 
1. Weight. 2. Fineneſs. 3. Impreſſion. 4 
Denomination. 5. Authority of the prince. 
* But fee 6. * Proclamation, For every piece of money 
H. H. P. C. ought to have a certain proportion of weight or 
hr e poiſe, and a certain proportion of purity or 
rot always. fineneſs, which is called alloy ; alſo every piece 
neceſſary, ought to have a certain form of impreſſion, 
| which may be knowable and diſtinguiſhable; 
for as wax is not a ſeal without a ſtamp, ſo me- 
tal is not money without an impreſſion: & n. 
neta dicitur a monendo, quia impreffime nos mont- 
at, cujus fit moneta. Cujus imago eft bec ? Caſa- 
ris : date Cæſari que ſunt Ceſaris. Allo. every 
piece of money ought to have a denomination 
or valuation for how much it fhall be accepted 
or paid, as for a penny, a groat or a ſhilling; 
and all this ought to be by authority and com- 
mandment of the prince, for otherwiſe the 
money is not lawful ; and it ought to be pub 
liſhed by the proclamation of the prince, for 
before that, the money is not current. 8 
Theſe circumſtances appear in the antien 
ordinances made by the king for the coinage ef 
money, as well in this kingdom as in England, iſ 
which are to be found in the tower of _ 
ji 1% | there, 
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Mixed Money. 5 33 
there; and in the” caſtle of © Dublin here. 
Alſo the indentures between the king and the 
maſters of the mint preſcribe the proportion of 
weight, fineneſs, and alloy, the impreſſion or 
inſcription, the name and the value. See the 
ſtat. 2 Hen 6. C. 12. where*mention is made of 
theſe indentures; ſee alſo Wad.”s caſe, 5 Co. 
114 5. that the king by his proclamation may 
make any coin lawful! money of England; a 
fortiori,” he mays by his proclamation only, 
eſtabliſn the ſtandard of money coĩned by his 


authority within His on dominions. 3 | 
And that the king by his prerogative may King's prero- 
alſo put a price of valuation on all coins, ap- gative in put- 
ars by a remarkable caſe, 21 Ed. 3. 60. 6. 7 — 
the time of Will. the conqueror; the abbot 8 
of St. Eamundſbury complained to the king in 
parliament, that whereas he was exempted from 
the juriſdiction of the ordinary by divers antient 
charters, the biſhop of Norwich had viſited his 
houſe, contrary to thoſe charters of exemption ; 
upon which it was granted and ordained in 

rliament, that if Fom thenceforward, the 
ſhop of Norwich or any of his ſucceſſors 
ſhould go againſt the aforeſaid exemption ; 
they ſhould pay to the king or his heirs, thirty 
talents or beſaunts| ' Afterwards in the time of 
Ed. 3. the biſhop of Norwich viſited the houſe 
again, againſt the ordinance aforeſaid, and this 
contempt being found in the King's-bench, a 
ſerre facias iſſued! againſt the biſhop to ſhew why 
he ſhould not pay to the king the thirty talents 
or beſaunts; and upon an inſufficient plea 9 
pleaded by the biſnop, the court awarded that | 8 
they ſhould recover the talents or beſaunts, and 1 
that it ſhould be interpreted by the king him- = 
RK 3 felf, 
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 eftimationem dat, 71 ui cudendi poteſi atem bats. 


| Imperatorem, de jure periinet.- 
_ Principum ofibus inbæret. Jus monete. Compares 
henditur in regalibus, que na 10! rio ſeepira 


cui ad Imperatore conce 


3 . case 


ſelf of what polyp $ they ſhould be; more ores 
by which it is man eſt that, where; talents(gr 
beſaunts, or ſuch other pieces or quantities of 

old or ſilver are of uncertain value, (for Hude 
Fas faith that talema ſunt varia, & pondera ſum, 
potius quam, numiſmaia) the king hath a power 
to put a certain value upon them, according 
the rule well known to the ciyilians, Monets 


And in this point the common law of 'Englond 
rees well with the rules of the civil dan, 
72 cudendæ monelæ ad ſelum Prancipemy bac; , 


Monetandi jus 


abdicantur. 117 301 ul 


Yet by antient charters, this privilege or 
b hath, been communicated to ſame 
ubjects in England, As to the 3 
Canterbury by charter of king Atheiftan, Lan 
peramb. Kant. fol. 291. The archbiſhop of 
York and biſhop of Durbam had mines and 
power of coining money, as appears — 
ſtatute of 14 Hen. 8. c. 12; and the 
St. Martin's {:-grand had the ſame ivilegs 
as is manifeſt from the ſtat, of 19 Ed. 4. 6% 
and this right of coining money hath bern 
granted to ſeveral great perſonages in Frau 
heretofore, as Choppinus relates, 6b. de doma- 
nio Franc. fol. 217. a, And this prerogative 
at this day is imparted too generally to all 
the inferior princes and ſtates of Germam b 
grant or permiſſion of the emperor; ſet it 
is a law of the empire Jus cudendæ monetæ, uli 


uni. nemo ee, 
Ta; Thirdly, 
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Mixed Money. 


ſtandard of it, ſo may he 


the value of it, or entirely decry and annul it, fo 
that it ſhall be but bullion at his pleaſure. And 
note, that bullion, which in Latin is called Bil- 
lia, eſt moneta defenſa & probibita, que videlicet 
uſu care. [01 
And that the king hath uſed this prerogative 
in England, appears by ſeveral notorious chan- 
of money, made in the time of ſeveral 
ings ſince the Norman conqueſt, Anno 26 
Hen. 2. Monetd veteri reprobatd, nova ſucteſfit. 
Malt. Paris hiſt. mag. fol. 35. a. Anno 7. Job. 
a new money was coined, at which time the 
firſt Sterling money was coined, according to 
the opinion of Cambden, where he ſpeaketh of 
Sterling-caſtle: in Scotland, fol. 700. b. Anno 32 
Hen. 3. the king was obliged to make new 
money, cum moneta Anglie circumcidebatur & cir- 
cumciſis Judæis, as Matt. Paris ſaith, fol. 703. 
4. Anno 7 Ed. 1. the ſtandard of money was 
renewed, when the ſterling penny was eſtabliſh- 
ed to contain vice/imam par tem uncie, as ap- 
pears by the old magna charta, in the ordinance 
called compoſitio menſurarum, where it is ordain- 
ed, quod viginti denarii faciant unciam. Anno 29 
Ed. 1. when the money called pollards was cri- 
| ed down, a new ſterling money was alſo coin- 
d; ſee 6 Ed. 6. Dyer 82.6. & lib. rubr. Scacc. 
| Dubl. part 2. fol. 1. b. After this new monies 
were made, 9 Ed. 3. and 13 Hen. 4. and 5 Ed. 
4. and 19 Hen. 7. and 36 Hen. 8. and laſtly 
| E 4 2 Eliz. 


- Thirdly, it was reſolved that as the king by King's prero- 
his prerogative may make money of what gative in 

matter and form- he pleaſeth, and eſtabliſh the changing 2 
e his money — I H. 


ſubſtance and impreſſion, and enhance or debaſe H. P. C. 192. 


- 
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2 Eliz. when all mixed and baſe money was 
cried down and the ſtandard of pure ſilver eſta. 
bliſned, which continues to this: day, of; which 
Bodin maketh honourable ment 
republicd, cap. 3. 

And it ſeems theſe ch 


Without act 


importation and utterance of forei 
money, under certain pains and penalties of 
which ſome were capital and ſome pecuniary, 
And Teveral ordinances of the king made with 
out the parliament are called ſtatutes, as flaty: 

tum de monet4 magnum, & ſtatutum de monetd 

parvum, which are called ſtatutes, becaule the 

ordinance of the king with proclamatian in ſuch 

caſe hath the force of an act of parliament: +. 

King's prero- And as the king hath uſed to change the 
e n n- ſtandard of his money, to wit, the form and 
debaſing the the ſubſtance, ſo hath he uſed by his prerogative 
value of coin to enhance or debaſe the value of it, -notwiths 
in Fagland. ſtanding that the form and ſubſtance continueth I 
0h HP. as it was before. And this was done, 5 Ed. þ 
9 as appears by the book of 9 Ed. 4. 49. where 
Danby ſaith, that a noble was better then, thin 

it was anno 20 of that king, by 20 d. in each 

noble. And king Hen. 8. by ſpecial commiſſion 

dated 24 July, anno 18. of his reign, authoriſed 

cardinal Wolſey, with the advice of other of the 

privy council, to put a value on all the moneys 

of England, from time to time, according to the 
rates and values of the monies of foreign nas 
tions, 
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tons, which were then too much enhanced, 
France, as is expreſſed in the ſaid comtmiſſion. 


See alſo 6 and 7 Ed. 6. Dyer 82 and 8g. ſeveral 


caſes on the debaſement of money. 
And it is to be obſerved that between the 
36 of Hen. 8. when ſeveral ſorts of debaſed 


money were coined. in England, and 2 Elix. 


when the pure ſtandard of ſilver money was 
eſtabliſhed, there were three notorious falls or 
cry. downs of baſe monies publiſhed by procla- 
mation; the firſt, 9 July, 5 Ed. 6, the ſecond, 
17 Auguſt, the ſame year, as is mentioned, 
Dyer 83. a. the third, 28 Sep. 2 Eli, 


And as the king hath always uſed to make And in Fe- 


and change the money of Eugland, he hath Ian. 


alſo uſed the ſame prerogative in Ireland ever 
ſince the 12th year of king Jobn, when the 
firſt ſtandard of Engliſh money was eſtabliſhed 


in this kingdom, as is recorded by Matt. Paris, 


magn. hiſt. 220. b. where it is ſaĩd that this king 
being in Ireland, conſtituit ibidem leges & conſue- 


tudines Anglicanas, ponens ibidem V icecomites, ali- 


o/que miniſtros, qui populum regni illius juxta leges 
Anplicanas judicarent.. i. Preſecit . autem ibidem 
Jobannem de Gray Epiſcopum Norwicenſem Tuſti- 
tiarium, qui denarium terre illius ad pondus numiſ- 
matis Anglie fecerat publicari, & tam obulum quam 


guadrantem rojundum Feri precepit : juſſit quoque 


Rex, ut illius monete uſus tam in Anglia quam in 
Hibernia communis ab amuibus haberetur, & utri- 
que regni denarius in theſauris ſuis indifferenter 
poneretur. b 2 | 


+ 
* 


By which it appeareth that the ſtandard of 


money in England and in Ireland was . 


The Caſo of 
firſt, 'and that the Engliſh) money was not 4 


fourth part better in value than the'7riÞ,"as it 


hath been {ſince the time of Za. 4. for before 
that, as there was one and the ſame ſtandard 
of money in both kingdoms, fo always when 


the money was changed in England, it was alſo 


changed in Treland ; as in the year 1279, viz, 

7 Ed. 1. when that king eſtabliſned new money 
in England, as is ſhewn before, there was like- 
wiſe a change of money in Ireland, as is ob- 
ſerved in the annals of this kingdom, publiſhed 
by Cambden in his Britannia, where it is faid, 
that in the year 1279, Dominus Robertus de Cord 
Juſticiarius Hiberniæ intravit Angliam, & conſti- 
tuit loco fratrem Robertum de Fulbourne Epiſco- 
pum Waterford, cujus tempore mutata eſt moneta. 
80 29 Ed. 1. when by ſpecial ordinance of the 
king the pollards and crockards were decried and 
annulled, the · ſame ordinance was tranſmitted 
into this kingdom, and enrolled in the Exche- 
quer here, as is found in lib. rubr. ſcacc. part 2. 
fol. 2. 5. Alſo in the annals aforeſaid it is ob- 
ſerved in the ſame year, Tumiſma. Follaruarun 
prohibetur in Anglid & Hibernid. 

And as the ſtandare of the monies Wedel 
ſo the mints and coinage in this kingdom were 
ordered and governed in the ſame manner as in 
England, as ap — by the account of Donut 
and Andreu perdſbolſt aſſay maſters in 


Dublin, 9 and 1 . Ed. 1. in ar ebjvis Co 


Dublin, and in libr. rubr. fcacc. bic part 2 

and in rot. parl. in caſtro Dublin, 12 Bd 4. a 

60. See alſo ſeveral ordinances there touching 

this mint and monies, 7 Ed. 4. c. 9. 10 Ed. 4. 
6. 4. 16 Ed. 4. c. 2. 19 Ed. 4. c. 1. 1 R. 3. 


c. Fo 


But 


Mixed "Money. 
But the firſt difference and inequalit 


parliament” here, that the noble made in the 
time of Eu. 3. Rich.\2." Hen. 4. Hen. 5. and 
Hen. 6. ſhould be from that time forth current 
in this kingdom for ro s. and fo of the demy-no- 
ble, and all other coins according to the fame 
rate, ſee Rot. parl. 5 Ed. A. c. 40. and 11 Ed. 
4. c. 6. and 15 Ed. 4. c. 5. in the Roll's- office 
in the Caſtle of Dublin. After which time the 
money made in Vreland or for Ireland, was al- 
ways leſs in value than the money of England, 
and the uſual proportion of the difference was 
the fourth part only, viz. the rib ſhilling was 
only 9 d. Engliſh. See the proclamation afore- 
ſaid, dated the 24 of May, 43 Eliz. enrolled 
in the Chantery here,” where the queen makes 
mention of this' difference made by her proge- 
nitors between the ſtandard of money made 
for this kingdom, and the money of England. 
And note, that, that'which is called the ſtan- 
dard -of money in this caſe, is the fame which 
is called by the French pied de money, by Bodin 
pes monetarum, as if the prince there pedem 

Jgat, having eſtabliſhed the weight and purity. 
ok money in a certain proportion, which ſhould 
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not be tranſgreſſed by the moneyers. 
And ſo it is manifeſt, that the kings of Eng- 
land have always had and exerciſed this prero- 
gative of coining and changing the form, and 
when they found it expedient of enhancing and 
abaſing the value of money within their domi- 
mons : and this prerogative is allowed and ap- 
proved not only by the common law, but _ 

Y 


—_ Ps. — „ ww 1 


10 between n Different 
the ſtandard of Eufliſb and Iriſb monies, is ſtandards in 
found in 5 Ed 4. for" then it was declared in [> <r ti 


* 


Sterling mo- 


netæ conſtituere poteſt, quia populus, quantum ad 


ruvias, libro de collatione. veterum numiſmatum, 


The Caſe of 


_ che rules of the imperial law. [Budeling' 
re numaria, libr. 1. c. 5; Princeps ad urbimun 
ſuum, irrequifito afſenſu ſubditorum, valorem me. 


boc, omnem poteftatem & juriſdictionem in Prin. 
pem ſeu Imperatorem tranſtuliſſe dicitur,'' Anda 
little after in the ſame chapter, although ſome 
doctors are of opinion, Principem fine',afſenjy 
populi monetam mutare non poſſe, yet he con- 
cludes, Si princeps conſueviſſet- mutare monetan 
auttoritate proprid, ſine conſenſu Populi, a tempore, 
cujus initit. memoria non exiſtit, tunc libere im · 
poſterum eum boc facere poſſe. L. hoc jure Paragy. 
dufius aguæ. ff. de aqua. quotid. Ac. and-Covar- 


cap. de mutatione monete, faith Princeps Poteſ m. 
tare monetam ratione publicꝶ utilitalis, vizi len. 


pore belli, vel j alias utile populo fit fuſurum, ite 


etiam, ut ex corio fieri paſit; and it is obſerved 
by Molineus, libro de mutatione monetæ, cap. 100. 


— 5 the tate of Rome in the firſt punick war, 
when Hannibal had poſſeſſion of a great part of 
Italy, and all their treaſure was exhauſted, en- 


hanced baſe money. to a great value, for-the 


payment of their armies, and yet the juſtige of 
that ſtate was then famous throughout the 
world, But nibil eft magis juſtum, quam quod 
neceſſarium; by which it appears that the mixed 
money was made by queen Eli ana uſt and 
honourable cauſe. . 

Fourthly, it was refolyed that the ſaid roixed 


ney what, and money having the irnpreſhon and the inſeripti- 
from whence on of the queen of England, and being pro- 


ſo called. 


claimed for lawful and current money within 
this aan of Ireland, ou ought to be be 1 


4er. 
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and accepted for flerling money; and on conſt- 
deration of this point, the name and the nature 
of fterling money were enquired and diſcovered. 
As to the name of ferling, ſome doctors of the 
civil law being deceived by the erroneous report 
of Polydore” Virgil, have conceived that this 
Engliſh money was called fterling, becauſe the 
form of a fare, the diminutive of which is fter- 
ling, was imprinted or ſtamped upon it, and 
therefore, Covarruvius; lib. de collatrone vererum 
numiſmatum, c. 2. ſterling (faith he) et argen. 
teus nummus Anglicus ex vicefima ſexta parte 
untie, nam viginti ſex nummi argentei fterlingi, 
pendebant unciam, Autore Polydore Virgilio, in 
hiſt. Anglicd, lib. 16. dictus autem et bic num- 
mus, ut idem author tradit, ſterling, quod ſturnus 
avis Anglice a ſterling, in altere parte nummi 
eſet impreſſa. To the ſame purpoſe Choppinus 
de domanio Franc. lib. 2. tit. 7. hath this note, 
Ceterum Errico 3. Britannie rege, primum per- 


cuſſa eft nunc tiſitatiſima fterlingorum moneta, ab 


effigie flurni fic difta, anno 1249. Theſe doc- 
tors being ſtrangers, were, it ſeems, miſin- 
formed by Polydore Virgil, who was alſo an 
alien and a ſtranger; but our Linwood alſo 
(who made his gloſs on the provincial conſtitu- 
tions of England, in the time of Hen. 6.) tir. 
de teflam. C. Item, guia, verbo Centum ſolidos, 
ſaith, ſterling nomen erat argenteæ monetæ, & 
babebat fimilitudinem denarii nſualis, hoc ſalvo, 
quod in und quarts habebat effigiem avis, que 

veatur ſturnus, Anglice, ſterling. 
Others have been of opinion, that this Engi/b 
money had the name of ſterling, becauſe the firſt 
money of this ſtandard, was coined in _— of 
| ter- 


by 


MC of - 


Sterling in Scotland by king Ed. 1. l is ao 
an erroneous opinion, as is noted by Cami i 
Scotia, pag. 700. where ſpeaking of. S/eriing. 
caſtle, he- faith that. Quidam monetam proban 
Angle, que. ſterling money dicitur, bine dew. | 
ALAN volunt, fruſtra ſunt ; a enim, 

li Efterlingos ab orientali fitu, vocarun, 
facts f appellatio, quos . Johannes Rex ad ange- 
tum in ſuam puritatem redigendum, primus cu. 
cavit,. b ejuſmadi nummi, Efterlingiz in ae 
ſeripiuris ſemper reperiuntur. 

And this latter opinion without doubt, i 
the better and more. probable;: by the Judg: 
ment of all the moſt. learned . antiquarigns 
of England. For in all the antient ſtatues 
which . 1 mention of this money, it is = 
led Eherling ; as 9 Ed. 3. c. 2. Cc. 10 
money counterfeit eſterling ſhall be imported 2 
our realm; and the Sy year c. 3. #9 elterling 
balf-penny or farthing. ſhall be molten to: make 
veſſel, &c. and 25 Ed. 3. c. 13. the money of 
gold and filver which is now current, ſhall not be 
impaired in weight or allay, but thaj] be put in the 
antient tate as in the eſterling ; and Matt, Paris 
magn. hiſt. fol. 403. where he expreſſes the form 
of the obligation made by the clergy of E 
land to the pope's bankers reſident iniLondon, 
makes mention of this money by the name of 
efterling. Noveritis nos recipiſſe ab A. and B. &i. 
centum unciat bonorum & legalium efterlingorum, 
treſdecim ſolidis & quatuor 12 ingis pro qualibtt 
uncid compulatis. And the ſame author fol. 
710. ſaith, eodem tempore moneta Efterlingorum 
propter ſui materiam defiderabilem, deteſtabili cir, 


cumciſione cepit deteriorari & corrumpi. gt 
0t, 


Mixed Money. 
ol. 575. Commitiſſa de Biarde venit ad Regem 
— = L e cupidine Eſterlingorum, 
quibus noverat Regem Anglia abundare, & acce- 
pit 4 Rege qualibet die pro flipendio treſdecim 
libras Ejterlingorum, &c. And Hovengen in 
Rich. 1. F. 377. 5. makes mention of this mo- 
ney in theſe words, videns igitur Galfridus Ebo- 
racenks eletFus, quod nifi mediante pecuniã amorem 
Regis fratris nullatenus habere poſſit, promifit ei 
tria milia librarum Sterlingorum pro amore ejus 
babendo; and this was before the time of king 
John; from whence it ſeems, that the time 
when this money was firſt coined is uncertain; 
for ſome ſay that it was made by O/oright a 
king of the Saxon. race 160 years before the 
Norman conqueſt. And ſo as Nummus is called 
from Numa, who was the firſt king who made 
money in Rome, ſo fterling is called from the 
Efterlings who firſt made the money of this 
ſtandard in England, by a Metonymia, ſubſti- 
tuting the name of the inventor for the thing 
invented, as Ceres pro frumento, Bacchus pro 
vino, &c. | "Ih 
And it is to be obſerved that the Eſterlings 
were the firſt founders of the four principal ci- 
ties of Ireland, viz. Dublin, Waterford, Cork 
and Limerick, and of the other maritime towns 
in this kingdom, and were the ſole maintainers 
of trafick and commerce, which was utterly 
neglected by the 1riſþ: theſe cities and towns 
were under the protection of king Edgar and 
Edward the confeſſor before the Norman con- 
queſt : and theſe Eferlings in the antient re- 
cords of this kingdom are called . Ofmanns. 
And therefore, when Hen. 2. upon the firſt 
s Con- 


irrer 


neee eren 
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conqueſt, thought it better to people theſe ci. 
ties and towns with Engliſh colonies taken from 
Briſtol, Cheſter, &c. he aſſigned to theſe" O. 
men certain proportion of land next adjoining'ty 
each of theſe cities, which portion is called in 
the records of antient times, Cantreda Oftman- 
norum. And all this was obſerved on the name 
of Sterling. oo wh wt Mee 
For the nature or ſubſtance of this money, 
firſt it was obſerved, that the coin which was 
properly called the fer/ing was the denier or 
ſilver penny, as appears in the ordinance called 
Compoſitio menſurarum made in the time of Ed 
1. where it is ſaid, Denarius Angliæ, qui nemi- 
nator ferlingus, rotundus, fine tonſura, ponderalit 
triginta & duo grana in medio ſpice, &c. and 
every other coin or piece of ſilver was meaſur- 
ed by the fterling penny, as the groat contained 
the value of four ſterlings, and the half groat 
the value of two ferlings, 25 Ed. 3. c. 6. and 
the ſhilling conſiſted of twelve ferlings, Lu. 
wood de teſtamentis C. item quia, verb. Centum 
folidos ; and the mark conſiſted of 13 5. and * 
four ſterlings, as before is ſhewn from Matt. a 
Paris. and the maile (half-penny) was the half 
of a ſterling, and the farthing the fourth part of 
a ſterling. See an ordinance without date in mM 
the magna charta printed by Tottel, anno 1556. Wl ©. 
fol. 167. and in Raſtall's old abridgment, . 
ney 52. quia multorum Regum temporibus pro- 2 
viſum fuit, quod propter pauperes, denariuy arpenii, 
wiz. Sterlingus, divideretur in obulum & quadran- 
tem, ex parte domini Regis precipitur, quod qui | 
cunque recuſaverit obulum vel quadrantem debitam " 
babentem formam, capiatur. See 6 and _ 6, 
: | * 
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Pier $2. in the caſe of pollards, where it ap- 
pears that a ſterling and a denier were the fame ; 
for there it is ſaid that two pollards paſſed for 


time, every ſort of money made of the ſeveral 


was properly called a denarius; and therefore 
the French and [talians ſpeak properly, when 
they call all money deniers and denarii, for 
coins (nummi) were either copper, ſilver or 
gold; each ſilver one was worth ten of copper, 
and ſo was called a denier; and each gold one 
was worth ten of filver, and in this reſpect theſe 
were likewiſe denitrs. And the antient propor- 
tion of gold to ſilver was as ten to one; and 
this proportion, as it ſeems, David obſerved 
in the treaſure of gold and ſilver which he 
prepared for the building of the temple; 
for the text ſays, . Chron. cap. 22. ver. 14. 
That he provided for that purpoſe 100,000 
talents of gold, and 1,000,000 talents of fil- 
ger 50 the firſt and proper ſterling coin was 
a denier, 40 on 


weight, it was at firſt the twentieth part of an 
F ounce, viz, an ounce was cut into twenty /ter- 
ug deniers and no more; ſee the-Compoſitio 
menſurarum made in the time of Ed. 1. in vete- 
ri libro de nagnã charid, fol. 113. b. and in Raſ- 
lal's old abridgment, tit. weights and meaſures, 4. 
where it is faid, that viginti denarii faciunt un- 
clam, & duedecim uncie faciant libram; and fo 
it was until 9 Ed. 3. at which time the — 
0 


| 6 


one ſterling, and accordingly two * fterlings were S in the 
paid for one denier. And indeed in antient origin ; but 
qu. whether 


metals of which money was ufually coined, 3 ng 


pollardi. | 


And for the ſubſtance of this denier or ſter- Weight and 
lig penny in weight and purity : as to the purity of it, 


be Caſe of 


' of ſilver was cut into 26 pence. Annal. de Rob. 
de Aveſbury M. S. See ſeveral ordinances touch. 
ing the new ſterling money, made 9 Ed. 3. 

KReaſtal, money 345. And ſuch proportion was 
1 continued until 2 Hen, 6. when the ounce of 
ſilyer made 32 pence ; and this appears by the 

ſtat. of 2 Hen. 6. c. 13. and alſo by Linwood d 

teſtamentis, cap. Item quia, verb. cent. ſolid, hic 

 folidus (ſaith. he) ſumitur pro duodecim denarii 
Anglicanis; horum 26 ponderabant unciam, cun 

tamen jam 32, denarii vix faciant unciam. And 

this gloſs was wrote in the beginning of the 

reign of Hen. 6. as it is mentioned in the pre- 

| face to his book. This ſtandard was continued 
be. until the g Ed. 4. and then the ounce of filver 
made 40 pence; 9 Ed. 4. 40. 4. and 12 Ed, 4. 

c. Co. in Rot. parl. Dublin. And this continued 

until 36 Hen. 8. when the king prepared for 

Re his journey to Bullegne; and then an ounce of 

| ſilver was cut into 60 pence, and that ſtandard 

_ remains to this day; and ſo the ſterling 

| penny which was at firſt the twentieth part 

of an ounce, is now the ſixtieth part of an 
ounce 3 and by conſequence, the antient /ter- 
ling penny contained as much ſilver as is 
contained in the three- penny piece that is now 
current. | - 

And as to the purity of this ſterling money 

1 H. H. P. 185. 55d. of the pureſt ſilver was contained 

C. 190. in each pound, and each pound of /terling mo- 

ney had 15. 64 d. allay of copper, and no 

more; and of this allay of ſterling money, the 
ordinances or ſtatutes of 25 Ed. 3. c. 13. and 

2 Hen. 6. c. 13. make mention. But this 1s 


well known to all moneyers, and is contained 
in 


66 


Mixed Money. | 
in all the indentures made between the king and 
the maſters of the mint. | 


was ſaid, that in each common piece of money, 
there is bonitas inirinſeca, & Vonitas extrinſeca : 
intrinſeca confiſtit in pretiofitate mattrie & pon- 
dere, viz. fineneſs and weight; extrinſeta bonitas 
confiſtit in valuatione ſeu denominatione, & in for- 


cap. 7. and this bonttas extrinſeca which is called 
eſtimatio five valor impoſititius, eſt formalis & 
eſſentialis monete; and this form giveth name and 
being to money; for without ſuch form, the 
moſt precious and pure metal that can be, is 
not money; and therefore, Molinæus, lib. de 
mutat, Monetæ, faith, non materia naturalis cor- 
poris monetæ, ſed vaior impoſititius eſt forma & 
ſubſiantia mone!1&; que non eſt corpus pbyſicum 
ſed artificiale; as Ariſtotle ſaith, Ethic. lib. 5. and 
ſo Polit. lib. 1. he 4 to this effect, That 
money was firſt ſigned 

certain character, to the intent, that the people 
might accept it on the credit of the prince or 
ſtate who publiſhes it, without examination or 


purpoſe Molineus hath this rule, Q. go. de jure 
nm refert five plus, fue minus argenti inſit, 
modo pub ica proba, & levitimd moneta fit. Et 
Baldus I. fingulari, faith, in pecunia potius 
allenditur uſus & curſus quam materia. And 
Seneca lib, g. de beneficits, As alienum habere dici- 
, & qui aureos debet, & qu: cortum formd pub. 
lied percuſſum; and it was ſaid that the king 
F 2 hath 


md ſeu charaſtere. Budel. de re nummarid, lib. 11. 


and imprinted with a 


trial of the weight or purity, And to this 
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Then the ' ſterling money being of fuch Whether the 
weight and fineneſs, the doubt, prima facie, mixed money 
was, how this mixed money ſhould be ſaid to be — FE 
ſterling. And for the clearing of this doubt; it . 
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hath the ſame prerogative to give value to bak 
metal by his impreſſion or character, as he hath | 


to give eſtimation to a mean perſon by impart 


ing the character of honour to him; fic fiet vin 


| quem Rex honorare deficerat. 


And ſo it was concluded that after the Eber. 
lines, by command of the king of England 
had made this pure Engliſb money, which from 


the name of the makers was called fte: I 
lerling money, the ſtandard of which 


been always the moſt fixed and unchanged in 
all the world, (which hath been a great honour 
to our nation, for in all other kingdoms and 
ſtates, the ſtandards of their money are more 
unſteady and variable,) all money coined, by 
the authority of the king of England, and hay- 

ing his character and impreflion, not only in 
England, but allo in Scotland and Ireland, hath 
been fleriing money, and ſo called, _ reputed 
and taken by all people, whether the matter ol 
it were mixed or pure: and this appears by 
the ordinance which is called ſlatutum de moneta 
magnum, by which all money is prohibited, only 
the money of England, of Ireland and of Scot- 
land, which was properly the ſferling money. 
And therefore Freberus, lib. de re nummaris, 
where he enumerates the different money of 
different nations; fterlingi, faith he, habentur 


in Anglia, Scotia & Hibernia. And Bodin, lib, 


6. de republ. c. 3. ſpeaking of the money of 
Scotland ; in Scotland, ſaith he, are two pounds, 
(livers) very different; one of eſterlings, the 
other cuſtomary. And certainly the uſual 
Scottiſh pound (liver) is like the French livre, 


and the pound (livre) eſterling current there, 
| is 
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is that of England. And that baſe or mixed mo- | 
ney may be current for ſterling, appears by the 

ſaid caſe of pollards, Dyer 82. b. where it is 

faid, quod currebat quedam moneta in Anglia loco 

ſterlingi que vocabatur pollards, viz, duo pollardi 

o uno ſterlingo. | 
Fifthly, it was reſolved, that although this 77% money 
mixed money was made to be current within lawſul money 
this kingdom of Treland only, yet it may well of Zagongs 
be ſaid, current and lawful money of England. 
for two cauſes. 1. Becauſe this kingdom is 
only a member of the imperial crown of Eng- 
land ; and this appears 3 Hen. 7. 10. a. where 
a queſtion was propounded to the juſtices by 
Hobart, attorney-general, Si quis ſciens monc- 
lam ad ſimilitudinem monetæ Regis Angliæ contra- 
faflam, lalem monetam in Angliam extra Hiber- 
niam deferat, fi fit proditio necne & dixerunt 
quod Hibernia eft quaſi Membrum Anglie, & ibi- 
dem legibus Anglia utuntur, & authoritate Regia 
faciunt Mone/am. And to this purpoſe it is 
recited in the ſtatute of faculties, enacted in 
this kingdom, 28 Hen. 8. c. 19, That this the 
King's land of Ireland is a member append nt, 
and rightfully belongeth to ihe imperial crown of 
the realm of England, and united unto the ſame. 
And in the act of 33 Hen. 8: c. 1. by which 
the ſtile and title of king of Ireland was 
given to Hen. 8. his heirs and ſucceſſors, it is 
moreover enacted, that the king ſhall enjoy 
that ſtile and title, and all other. royal pre- 
eminences, prerogatives and dignities, as united 
and annexed to the imperial crown of the realm of 


England. 


F 3 2. It 
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and this was done upon good reaſon of ſtate, 


preſumed that in ſuch places. no falſity or cor- 
ruption would be found. And this agrees with 
the prudence of the Roman ſtate, which had 


28 Ed. 1. this prudent king, for the facility of 


gliæ, made in the time of Ed. 1. which I found 


Me Caſerof 

2. It is called lawful money of England, i i 
reſpect to the place of coinage, which was in 
England, viz. in the tower of London. Fo 
although in antient times the Fing had fever 
mints in this kingdom, as he had jn England, 
yet ſince the commencement of the reign of 
queen Elizabetb, all the mints have been re. 
duced to one place, viz, the tower of Londen, 


—_—_ _— — «„ — 


to prevent the falſification of money. And 
therefore, before the Norman conqueſt, all 
money was coined in monaſteries; for it was 


but one mint for all /zaly, and that was in the 
temple of Juno at Rome, who for this cauſe 
was called Juno moneta and for this purpole, 
the emperor Charlemain made a law in theſe 
words, viz. de falſis monetis, quia in diverſis 2 
cis contra juſtitiam fiunt, volumus, ut in null 
alio loco moneta, niſi in palatio * fiat. 
Choppinus de Domanio Franciæ, 217. 4. Vet in 


exchange, cauſed ſeveral mints to be eſtabliſhed 
in. ſeveral towns in England; one in the tower 
of London with thirty furnaces, another at Can- 
terbury with eight furnaces, another at Kingſim 
upon Hu/l with four furnaces, another at New- 
caſtle upon Tyne with two furnaces, another at 
Briſtol with four furnaces, and another at Exe 
ter with four furnaces. Tra#at. de 'monerd Ay 


in the library of Sir Robert Cotton, which 
was the book of lord Burleigh, late lord high- 


treaſurer of England, See alſo the clole rol 
0 


Mixed Money. 


in of. 29 Ed 1. in the tower of London. And this 
1 appears alſo by the inſcription of divers antient 
For coins, on which are expreſſed the names of the 


cities where they were coined, according to a 
verſe made in the time of Ed. 1. and taken by 
Stow out of Robert le Brun, an antient ma- 


nuſcript, 


Edward did ſmite round penny, balf-pemy, 


te, 

: farthing. 

12s And then followed, 

I B r ; | 
th On the king's fide, was his head and bis name 
ad written, | | 


On the croſs fide, the city where it was ſmitten. 


And this ſame king having eſtabhſhed a mint 
at Dublin with four furnaces, and having con- 
ſtituted Alexander Norman of Luſt, maſter of 
the mint there, as appears in ſeveral records in 
the archives of the caſtle of Dublin, afterwards, 
viz. 32 Ed. 1. when he had altered the form of 
the coin, he cauſed divers ſtamps conſiſting of 
two parts, of which the one contained the pile, 
and the other the croſs, to be tranſmitted to the 
treaſurer of this kingdom, as is recorded in 
the red book of the Exchequer here, in this 
manner, Magiſter Gulielimus de Wimundbam cuſ- 
los Cambiorum domini Regis in Anglia, de præ- 
cepto venerabili: Patris Bathon. & MWellenſis 
Epiſcopi, Theſaurarij ejuſdem domini Regis, miſit 
domino Gulielmo de Eſenden theſaurario in Hiber- 
ma, viginti quatuor pecias cuneorum, pro moneta 
ibidem factenda, viz. tres pilas cum ſex crucellis 
pro denarijs, tres pilas cum ſex crucellis pro obolis, 
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& duas pilas cum quatuor crucellis pro ferlingis, 
per Jobannem le minor, Thomas Dowls, Wh, 
hannem de Shordich' clericos de ſocietate | operdyic 
orum & monetariorum London, per toſdtm\ al 
monetam predifiam operandam & ' monetdndam. 
And there it is hkewiſe mentioned, before 


What witneſles the ſaid ſtamps were delivered: 


If an obligee 


debot, as it is ſaid in the treatiſe de moneta Anglia 


for Caneus monetæ tanguam ſigillum regni cuſtodiri 


before mentioned; and the reaſon is, becauſe 
to counterfeit the one or the other 1s high 


treaſon. Hang — 


And at this time there was but one mint in 
Ireland, to wit, at Dublin; but long afterwards, 
viz. 3 Ed. 4. a mint was eſtabliſhed at Water. 


ford, another at Trim, and another at Galway; 


Rot. Parl. 3 Ed. 4. in Caſtro Dublin. And 12. 
Ed. 4. Rot. Parl. ibid. it is ordained, that the 
maſters of the mint in /reland ſhould make in 
the caſtles of Dublin and Trim, and in the town 
of Drogheda, five ſorts of coin, the groat, the 
half-groat, the penny, half-penny andFarthing; 
by which it is manifeſt that in former times, 
there were five ſeveral mints in Ireland, in the 
ſeveral towns aforeſaid. But all theſe were dif- 
continued in the time of Ed. 6. ſo that fince 
the reign of that king, all the money made 
in Ireland, hath been coined in England; and 
therefore this mixed money coined in the tower 
of London, may be properly called current and 
lawful money of England. | l 
Sixthly and laſtly, it was reſolved, that al 


re/uſeth a ten- though at the time of the contract and obliga- 


Ger at the 

time and place 
in mixed mo. 
ney (vix. un- 


tion made in the preſent caſe, pure money of 


gold and ſilver was current within this kingdom, 
where the place of payment was aſſigned ; vn 
| the 
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Arti Money. 


dom before the day of payment, may well be 


money of better ſubſtance, but it is ſufficient 
if he be always ready to pay the mixed money 
according to the rate for which they were cur- 
rent at the time of the tender. And this point 
was reſolved on conſideration of two circum- 
ſtances, vi. the time and the place of ie pay 

the 


ment; for the time is future, viz. that : 


ſaid Brett ſhall pay or tauſe to be paid 100l. 


ſterling, current money, &c. and therefore ſuch 
money ſhall be paid as ſhall be current at ſuch 
future time; ſo that the time of payment, 
and not the time of the contract ſhall be re- 
garded. 2 4 

Alſo, the future time is intended by the 
words current money, for a thing which is paſſed 
is not in curſu; and therefore all the doctors 
who write de re nummaria, agree 1n this rule, 
Verba currentis monetæ tempus ſolutionis deſigant. 
And to this purpoſe are ſeveral caſes ruled in 
our books. 6 and 7 Ed. 6, Dyer $i. b. After 
the fall and embaſement of money, 53 Ed 6. 
debt was brought againſt the executors of leſſee 
for years, for rent in arrear for two years, end- 
ing Mich, 2 Ed. 6. at which time the ſhilling 
(which at the time of the action brought, was 
cried down to 64.) was current for 124. the 
defendants pleaded a tender of the rent on the 
days when it became due, in peciis monetæ An- 


812 vocat. ſhillings, qualibet pecia vocat. ſhil- 


ling, adtunc ſolubili pro 124. and that neither 
F the 


he mixed money being eſtabliſhed in this king- for the | 


tendered in diſcharge of the ſaid obligation, and obligee — 


the obligee is bound to accept it; and if he re- to pay better 
fuſes it, and waits until the money be changed money after- 
again, the obligor is not bound to pay other ward. | 


* 
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the plaintiff nor any other for him Was ready ta 
freceive it, &c. and concluded that they are ſil 


ral days, the defendant pleads that at the days 


The Caſe of 


ready to pay the arrears in dis peciis vocg, 
ſhillings, ſecundum ratam, &c. on this plea, al. 
though the plaintiff demurred, yet he was con- 
tent to take the money at the rate aforeſaid, 
without coſts or damages, To the ſame pur. 
pole is the caſe of pollards adjudged, 29 Ed. i. 
and reported by Dyer 82. b. where in debt on 
an obligation for payment of 241. at two ſeve- 
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limited for payment of the debt in demand, 
currebat quædam moneta que vocabatur pollards, 
loco ſterlingi, &c. and that the defendant at the 
firſt day of payment tendered the moiety of the 
debt. in the money called pollards, which the 
plaintiff refuſed, and that he is ſtill ready, &c. 
and offered it in court, which is not denied 
by the plaintiff; Ideo conceſſum eſt, that, he 
recover one moiety in pollards, and the otherin 
pure ſterling money. See 9 Ed. 4. 49. 4. a re- 
markable caſe on the change of money, where 
it is ſaid, that if a man in an action of debt 
demands go/. it ſhall be intended money, 
which is current at the time of the writ pur- 
chaſed. And there a caſe in the time of Ed 1. 
is put, which is directly to this purpoſe. In 
debt brought upon a deed for thirty quarters of 
barley, price 20/. it was found for the plaintiff, 
and the jury was charged to enquire of the 
price at the time of the payment, and it was 
ſaid that at the time of the payment, a 
quarter was at 125. but at the time of the 
making of the deed, it was only at 3s. and 
the plaintiff recovered 18 J. for the corn ac- 
cording to the price of it at the time of the 

, ” pay 
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7 Mixed. Money. 
yment. To this purpoſe alſo, Linwood hath 
2 notable gloſs on the conſtitution of Simon Me- 
pham, lib. 3. at leſtamentis cap. Item quia. «For 
where the conſtitution is ſuch pro publicatione 


non excedit centum ſolidos ſterlingorum, nibil peni- 
{us exigatur, he maketh this gloſs, hic ſolidus ſu- 
mitur pro duodecim denarijs Anglicanis, &c. Sed 

nero, faith he, numquid circa bos centum 
ſolidos debeat conſiderari valor in moneta jam cur- 
rente, vel valor flerlingorum qui currebant tempore 


ſurgit ex ſtatuto, ut hic, licet moneta fit diminuta 
in valore, tamen debet confiderari reſpetiu monete 
nove currentis, & non reſpetiu antique. Nam 
mutata moneta, mutari videtur flatutum, ut ſcili- 
cet intellegatur de nova, & non de veteri; ſee 
Regiſt. 50. a. and 54. 6. where the king iſſues 
his writ, to be certified of the value of a 
church; the words of the writ are Secun- 
dum taxationem decimæ jam currentts, And 31 
Ed. 3. Fitz. H. Annuity 28. an annuity was 
granted to J. S. until he was promoted by 
the grantor to a ſufficient benefice; J. C. 
brings a writ of annuity againſt the grantor, 
who pleads that he had tendered to the plain- 
tiff a ſufficient benefice ; and there iſſue was ta- 
ken on the value of the benefice at the time of 
ing 

But it was ſaid that, although in contracts, 
theſe words curentis monetæ ſhall relate to the 
time of the payment; yet in wills, they ſhall 
relate to the time of making the will; for the 
bequeſt is in the preſent tenſe, I give and be- 
queath, &c. and therefore legacies ſhall be paid 
in ſuch money as is current at the time of the 
making 
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teſtamenti pauperis, cujus inventarium bonorum 


fatuti, and there he reſolveth, quod ubi diſpofitio 
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making the teſtament, or according to the rate 


1000 J. of pure ſilver in marriage with his wife 
and afterwards they are divorced cauſa precyy. 


ment is reverſed, fo that he is to be reſtored ty 
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thereof. It was alſo ſaid, that if a man hay 


tractus, by which the wife is to receive her por 
tion: or if a man recovers by an erroneous 
judgment 100 J. in debt, and hath execution 
in pure ſilver money, and afterwards the juds. 
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all that he hath loſt, although baſe money be 
eſtabliſned in the mean time, reſtitution fat 
be in ſuch money as was current at the time d 
the marriage, and at the time of the recovery, 
But theſe latter caſes were not reſolved. 

And as to the circumſtance of place, it wa 
reſolved, that although the contract was made 
in London, yet the place of payment being ap- 
pointed in Dublin, of neceſſity the obligor muſt 
make his tender in the mixed money at the 
time of the payment; for all other money was 
cried down and made bullion by the 33 
tion aforeſaid, and this money only eſtabliſhed; 
ſo that if the obligee had refuſed this mixed 
money, he had committed a contempt, for 
which he might be puniſhed. Allo the judges 
are not bound to take notice of any money that 
is not current by proclamation. And therefore 
Prifot faith, 34 Hen. 6. 12. a. we are not ab- 
prized of 61. flemiſh, as we are of 100 nobles; 
and therefore in all contracts of merchants, 
conſuetudo & ſtatuta loci in quem eſt deſtinata ſo- 
lutto, reſpicienda ſunt. Budelius de re nummatid, 
lib. 2. c. 21. And it was ſaid, that if at this 
day the law ſhould be taken, as it was taken in 
the time of Ed. x. that upon judgment in debt 
given in England, on a teſtatum mw = 

en. 
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defendant hath nothing in England, but that he 
hath goods. and lands in Ireland; a writ of 
execution ſhall be awarded to the chief-juſtice 
or deputy of Ireland, to levy the debt there, 
(which writ is found in Regiſtro Breu. jud. 43. 
þ.) the ſum in ſuch caſe ſhall be levied accord- 
ing to the rate of Jr; money, and not of Eng- 
% money, and in ſuch coin as ſhall be cur- 
rent in this kingdom, -at the time of the exe- 
cution. | 
And according to this reſolution, ſeveral 
other caſes on the ſame point were afterwards 
ruled and adjudged in the ſeveral courts of re- 
cord in Dublin. | 4 
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| 15 Ejeftione Firmæ between Murrough Mu 
1 Bryan plaintiff, and Cabir O Callaghan de- 
fendant, on the general iſſue joined, the jury 
4 found a ſpecial verdict to this effect, viz. that 
= the caſtle of Dromineen, where the entry and 
x gjement is ſuppoſed to be made, lie within 1 
=_ - certain place or precinct of land, called Pabli- 
= callaghan, otherwiſe O Callaghan's country, with- 
= | in the county of Cork, and time out of mind 
—= have been of the tenure and nature of zaniſiry; 
i and that in all lands of the tenure and nature 
of taniſtry within Publicallaghan aforeſaid, ſuch 
8 | cuſtom hath been uſed and approved time out 
ll: a of mind, viz. that when, any perſon died ſeiſed 
| —_ .. of any caſtles; manors, lands or tenements of 
the nature and tenure aforeſaid; then ſuch caſ- 
tles, manors, lands and tenements ought to 
deſcend, and have time out of mind uſed to 
_ deſcend, ſeniori & digniſſimo viro ſanguini & 
cognominis of ſuch perfon who fo died ſeiſed; 
and that the daughter or daughters of fuch 
perſon ſo dying ſeiſed, from time out of mind, 
were not inheritable of ſuch lands or tenements; 
or of any part of them. 


of Tanifry. 
this pedigree) 
Donogh Mac Teige O Callaghan, 
— Anenr— ; 
e 
Teige, | Eleanor, J Art. O Kieffe, 
| Donogh Mac Teige, Manus O Kieffe. 
the younger. 


Donogh Mac Teige O Callaghan chief of his 
name, was ſeiſed of the ſeignory or chieftain- 
ſhip of Publicallaghan, and of the lands afore- 
faid, according to the cuſtom and courſe of ta- 


3 WR © Callaghan ; Conegbor had iſſue a ſon and 


daughter, Teige and Eleanor; Teige had iſſue 


= C 


married to Art. O Kieffe, and had iſſue Manus 
O Kieſfe; Conogber and Teige his fon died in the 
life of Donog hb Mac Teige the elder : afterwards 
che ſaid Donogh Mac Teige the elder by feoff- 
W ment, according to the courſe of the com- 
mon law, executes an eſtate to Donogh Mac 
Teige the younger, and to the heirs male 
of his body, remainder to the right heirs of 
the feoffor. Donegh Mac Teige the elder di- 
ed, and Denegb Mac Teige the younger died with- 
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gor O Callaghan being the oldeſt and moſt wor- 
thy of the blood and ſurname of O Callaghan, 
entered into the land where, Sc. and claimed to 
bold it as lord or chieftain of Publicallag han, 
3 accord- 


The jury further find that, (according to 


niſtry ; and being ſo ſeiſed, had iſſue Conoghor 


Daa:gh Mac Teige the younger; Eleanor was 


out iſſue male; after whoſe death another Cono- 


being ſo ſeiſed, ſurrendered. the ſaid N and 


- fideragion of the ſaid ſurrender, ._ regranted 


_ Eleanor his wife died, and that after ther death, 
_ Callaghan the defendant, who entered and geQ 


taniſt, which eſtate the leſſor of the plaintif 


Fe, The Cole 0 
agcordin to the courſe of: laniſry, and was: 


thereof ſeiſed, prout lex poſtulat. 
And they further find, that the ſaid . oth 


all Ks eſtate, "right and intereſt in it to queen 
Elizabeth ; on which the ſaid queen in con. 


the ſaid" land to | the ſaid Conoghar” and his WW © 
heirs, who entered and enfeoffed one Tagan, 
who enfeoffed Brien Mac Owen the leſſor of the 
plaintiff. 
And they laſtly find, that Art. O Kieſt and 


Manus O Kieffe entered and enfeoffed Cahir 0 


pf. leſſee of Brien Mac Owen ; and upon al th 
rk matter, the Jurors pray the advice of the th 


court, Sc. thi 
Upon which, one main queſtion ariſcth, viz * 
e, the title of the heir at common lan dir 


which the defendant bath, or the title af the Wi 


hath, ſhould be preferred, as this caſe is. And 
in the diſcuſſing of this queſtion, three line | 
pal points were moved and argued. mn 
1. Whether the ſaid cuſtom of tanifry was 
void or not in itſelf, or otherwiſe aboliſhed 
by the introduction of the common law of rea 
England. put 
2. Admitting that it was a good RY and i 
not aboliſhed by the common law, whether it 
be diſcontinued and deſtroyed by the feoffment, W 
which created and limited an eſtate tail in the Wha 
land, according to the courſe of the common i 


law, ſo as that it ſhall not be reduced to the 
courle 


EW 


* | 
F Tanifhy. 
courſe of taniſtry, when the eſtate tail is de- 
termined. © ha | | ; 
3. Whether Conoghor O Callaghan, who en- 
tered as laniſt, after the eftate tail determined, 
gained a better eſtate by his ſurrender to queen 
W E/:2abcth, and the regrant made to him by let- 
W ters patents. 3 | 
As to the firſt point, it was objected by the 
council of the plaintiff, that the ſaid · cuſtom of 
tam/iry, as it is found, is good by the rules of 


| + a 


the common law. For three things ought to 


concur, to make a cuſtom good, antiquity, con- 
tinuance and reaſon ; and it is expreſly found, 
that this cuſtom is antient beyond time of me- 
mory, and continual time out of- mind ; and 
therefore, if it be reaſonable alſo, it hath all 
the qualities of a good cuſtom; and certainly, 
this cuſtom which giveth the land to the oldeſ7 
and moſt worthy man of the blood and ſurname of 
him who died ſeiſed, is very reaſonable in this 


kingdom, becauſe he can better manure the 
land and defend it, than an infant or a woman; 


Wand the continuance of land in the blood and 
ſurname is a good conſideration to raiſe an uſe; 
ud. Comm. 305. Bainton's caſe, where the 


| dignity of the heir male is expreſſed in ſeveral 


ales; 'wherefore this cuſtom doth not want 
Wreaſon-to ſupport it; and Lite. lib. 1. J. 80. 
outs this rule, to wit, that in divers ſeignories 
nd divers manors, there are ſeveral and di- 
ers cuſtoms, as to take lands and tenements, 
nd as to plead, and as to other things, and 


hat whatſoever is not againſt reaſon, may well 


de admitted and allowed. 
G And 
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And altho' this cuſtom ſhould be repugnant 


to the rule of common law, this doth not prove 


it to be unreaſonable; for the cuſtoms « 
Borough Engliſh, and of Gavelkind are con 


to the common law, in point of deſcent of in. 


heritance, and yet are approved as reaſonah|: 
cuſtoms z ſo the cuſtom of turning the plough 
upon the headland of another; and of drying 
nets upon anothers land, 21 Ed. 4. 50. 8 EA. 


19. So, that a feoffment with warranty made bj 
tenant in tail, ſhall not be a diſcontinuance, i; 


contrary to the rule of law, and yet is a good 


cuſtom, 30 Aff, p. 47. and ſeveral caſes were 


put to that purpoſe. 
And as this, cuſtom is not void for want of 


| reaſon, ſo it is not void for want of certainty, for 
the land ſhall deſcend to the oldeſt and muſt 


worthy ; the oldeſt may be certainly known, but 


the moſt worthy ſeems to be uncertain; for 


who ſhall be the judge. of that ? certainly the 


law, which is always certain and infallible in is 


judgment, and the law will ſay that the oldel 
is the moſt worthy as well in this caſe as in 
other caſes of this nature, and therefore Li. 


_ faith, /ib. 1. J. 5. if there be three brothers 


and the middle brother purchaſeth lands, and 
dieth without iſſue, the eldeſt brother ſhall have 
the land by deſcent, becauſe the eldeſt is more 
worthy of blood. And in the chapter of N. 


mitier, Sect. 659. he faith, where a man bath 


two titles to lands and tenements, vi. one mot 
ancient and another later, the law will adjudg 
him in by force of the more antient title, be 
cauſe the ancient title is the more ſure and more 
worthy title; ſee Plowd. Comm. 2.59. 4. But 


mitting that the affirmative part of the cuſton, 
| Vd. 
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| of Taniftry. 
viz. that the land ſhall deſcend to the oldeſt and 
moſt worthy man, &c. ſhould be void, yet the 
negative part of the cuſtom, viz. that the 
daughters ſhall not be inheritable, is good; for 
there are ſeveral good cuſtoms in the negative, 
againſt the exprels maxims and rules of the 
common law; as that the wife ſhall not have 
dower, where ſhe hath received part of the 
money ariſing from the ſale of the land, 20 Ed. 
3. Br. Cuſtoms, 53. and the cuſtom in Kent, 
that the lord ſhall not have the land by eſcheat, 
the father to the bough, and the ſon 10 the plough, 
and the cuſtom of which Ktchin ſpeaks, 149. 
3. that if a man marries a widow, ſhe ſhall 
not have dower ; and then if this part of the 
cuſtom be good, judgment muſt be given againſt 


the defendant, becauſe he deriveth his title from 


the daughter,* who 1s heir general at common 
law. l | 
And this cuſtom is not abolſh'd by the intro- 
duction of the common law, for divers reaſons. 

1. Becauſe it is a reaſonable cuſtom and 
agreeable to the rules of the common law, as 
is before ſhewn ; and for this reaſon it is reſol- 
ved 21 Fl. Dyer, 363. that the cuſtom of the 
town of Denbigh in Wales, that a feme covert, 
with her huſband, may alien her land, by ſur- 
render and examination in court there, and that 
ſhall bind the wife and her heirs as a fine, is 
not taken away by the ſtat. of 27 Hen. 8. altho 


that act introduces the common law in Wales, as 


appears by the title of it, for laws and juſtice 10 
be miniſtred in Wales in like force as in the realm 
of England, 


n 2. Altho? 


84 


Fade 12 Elix. c. 5. that this cuſtom of 
taniſtry was not taken away by the common lay, 


The c 


2. Altho' the Brebon law, which was the | 
common law of the Iriſbry before the conqueſt, 
be aboliſhed by the eſtabliſhment of the com- 
mon law of England, which was juſtly done ac- 
cording to the law of nations, notwithſtanding 
that this was a chriſtian kingdom, as aPpeat 
in Calvin's caſe, 7 Co. rep. 17. B. yet the parti- 
cular cuſtoms may ſtand, as the cuſtom of Ga- 
velkind in Kent, and other cuſtoms in other 
particular places i in Eng/and remain'd after the 
h conqueſt. 

It may be collected by the judament of | 


becauſe by this act, the pretended lords, gentle- 
men, and jreebolders of the Iriſbry, and degenera- 
ted men of Engliſh name, holding their land 
Iriſh cuſtom, — power of ſurrendering their 
lands to the queen, and of taking eſtates 
letters patents, which ſhall be good and effectu- 
al in the law, againſt all * — exce P! thoſe, 
who have eſtate, title, or right to the ſaid lands 
by the due courſe of the common law. 

As to the ſecond point, it was objected that 
the gift in tail, the remainder to the right heirs 
of the donor, al not deſtroy this cuſtom, as 
two reaſons. 

1. Becauſe he who hath land of the tenure 
and nature of aniſtry, hath not ſuch an eſtate, 
as that he can alien his land in perpetuity, . but 
only during his life and his. eſtate is n 
like the eſtate of a parſon or prebendary, ſ 
that the fee ſimple is in abeyance. 


© 9, Becauſ 
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ouiſhed by any alienation, but continues in 


any perſons hands, as well in the poſſeſſion of 
the king as of a ſubject; as the cuſtoms of 
Borough Engliſh, and gaveltind. For if land in 
Borough Enghſþ be given in tail, the younger 
ſon ſhall have a formedon, 11 Ed. 3. Fitz. For- 
medon. 30. 32. Ed. 3. Fitz. Age. B1. 2 Elix. 176. 


b. and if land in gavelkind be given in tail, the 


remainder to the right heirs of the donor, as 
this caſe is, as well the remainder as the poſſeſ- 
ſion ſhall go to the heirs. by cuſtom, and not to 
the heirs by common law. 26 Hen. 8. 4. b. 6 Ed. 
6 Dyer 72. b. and altho' it be held 37 Hen. 8. 
Br. Done & Rem. 42. that if land in Gavelkind 
be leaſed for life, remainder to the right heirs 
of I. $. if I. S. hath four ſons, and die, the re- 
mainder ſhall go to the eldeſt, for he is the right 
heir, and that is a name of purcheſe, yet that 
differs from our caſe, for the remainder limited 
to the right heirs of the donor is only a reverſi- 
on, and the heir ſhall have it by deſcent. And 
that the poſſeſſion of the king doth not ex- 
tinguiſh ſuch cuſtom, ſee 8 Hen. 7. 10. 21 Ed. 
3. 46. 14 Hen. 4. 2, 3. k | 

As to the third point, it was objected that 
Conoghor O Callaghan the laſt tanift gained a 
good eſtate by queen Elizabeth's grant. For 


admitting that he who holds land by the cuſtom 


of taniſiry hath not any eſtate by the common 
law, which he can ſurrender, yet the act of 12 
Eliz, c. 5. enables him to ſurrender, . and au- 
thoriſes the lord deputy and council to make 
warrants to the chancellor, to paſs letters patent 


to ſuch pretended lord or freeholder of the 


G 3 Irifbry, 


2. Becauſe this cuſtom is inherent in the 


The Caſe * 
Iriſpry, and this being done, it is further ena- 
ed, that ſuch letters patent, ſhall be good and 
effectual in law, according to the tenor and 
effect of them, againſt all perſons, except thoſe 
who have right to the ſaid lands, by the due 
courſe of the common law. Then the grant 
made to Conoghor, then being.pretended lord of 
Publicallagban, ſhall be good and effectual, 

altho* he doth: not ſurrender a good eſtate at 
common law. For the ſurrender 1s but a cere- 
mony preſcribed by the act 40 be done by the 
Iriſhry, to the end that they may be eſtop'd af. 
terwards to claim their 1rifþ chiefrys and exac- 
tions, or other title except under the letters pa- 
tent. But the final purpoſe of the makers of 
the act was to ſettle all the poſſeſſions of this 
kingdom in the courſe of the common lay, 
So this grant ſhall be good againſt the defendant 
who derives his eſtate from Eleanor, who was 
the right heir of Donogh Mac Teige the donor, 
for if the cuſtom continued, as they argued, ſhe 
was not inheritable, and ſo had not any eſtate 
by the courſe of common lx. 

But on the other part, it was anſwered by the 
council for the defendant, and reſolved by the 
court, that the ſaid cuſtom of raniſtry was void 
in itſelf, and aboliſhed when the common law 
of England was eſtabliſhed. But that admitting 
that the cuſtom had been good, yet the con- 
veyance of the land, according to the courſe of 
the common law, hath deſtroyed the cuſtom in 
that land for ever; and that the ſaid Conoghor 
O'Callaghan hath gained no eſtate by the letters 
patent of the queen, altho that grant be found 
in the verdict, | 


And 
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And as to the firſt point touching the cuſtom, Definition and 
it was firſt ſaid, that a cuſtom, in the intend- "8" 4 
ment of law, is ſuch an uſage as hath obtain'd EY 
the force of a law, and is in truth a binding 
law to ſuch particular place, 2 or things 
as it concerns; and ſuch cuſtom cannot be eſ- 
tabliſhed by the king's grant, 49 Ed. 3. 3. 4. 
nor by act of parliament, but it is jus non 
| /criptum, and made by the people only of ſuch 
where the cuſtom runs. For where the 
people find any act to Be good and beneficial, 
and apt and agreeable to their nature and difpo- 
ſition, they uſe and practice it from time to 
time, and fo by frequent iteration and repetiti- 
on of the act, a cuſtom is formed, and being 
uſed time out of mind, it obtains the farce of 
a law. And fo the rule 44 Ed. 3. 19. is true, 
that no law binds the people only that which is 
made by conſent of the people; for conſent 
may be expreſs'd as well by deed, as by word, 
and that which is expreſſed by deed is 7 Jeter 
than that which is expreſſed by word; and that 
which is expreſſed by ſeveral and continual 
acts of the ſame kind, is a cuſtom; and fo 
briefly, cuſtom is a reaſonable act, re-iterated, 
multiplied, and continued by the people time 
out of mind. And this is the definition of euſ- 
tom, which hath the virtue and force of a law. 
Secondly, it was ſaid, that ſuch cuſtom ought 
to have four inſeparable qualities, 1. It ought 
to have a reaſonable commencement. 2. It 
ought to be certain and not ambiguous. 3. It 
ought to have an uninterrupted continuance 
time out of mind. 4. It ought to be ſubmit- 
ted to the prerogative of the king, and not 
exalted above it. 
1 02 im 1. The 
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What is an 


unreaſonable 


cuſtom and 
what not. 


__ . 


1. The commencement of a cuſtom | (for 


every cuſtom hath a commencement, altho' the 


memory of man doth not extend to it, as the 
river Nile hath a ſpring, altho' geographers 


cannot find it) ought to be upon reaſonable 
ground and cauſe. For if it was unreaſonable 
in the original, no uſage or continuance can 
make it good. Quod ab initio non valuit, trac- 
tu temporis non convaleſcet. | 
But to diſtinguiſh what 1s an unreaſonable 
cuſtom, and what not,“ theſe differences were 
put. Every cuſtom is not unreaſonable that is 
contrary to a particular rule or maxim of poſſi- 
tive law. For conſuetudo ex cert cauſd rationa- 
bili uſita.a privat communem i gem. Lit. as the 
cuſtoms of Gavelkind and Borough Engliſh are 
againſt the rule of deſcent of inheritance z and 
the cuſtom of Kent, the father to the bough and 
the ſon to the plough, is againſt the rule of eſ- 
cheats; and that the leſſee in tail ſhall enter 
notwithſtanding the feoffment of his father with 


warranty, 1s againſt the rule of diſcontinuances. - 


And ſo ſeveral other cuſtoms which are contrary 
to particular rules of law, are yet held and ad- 
judged reaſonable, for they may have a reaſon- 
able commencement, where they are not pre- 
judicial to the common wealth, or to the prelent 
intereft of any particular perſon. | 

Yet a cuſtom may be prejudicial to the intereſt 

of a particular perſon, and reaſonable alſo, where 
it is for the benefit of the commonwealth in ge- 
neral, as a cuſtom to make bulwarks on the 

ground of another for the defence of the realm, 

36 Hen. 8 Dyer 60. b. and to pull down houſes in 

a public fire, 29 Hen. 8. Dyer, 36. h. fo to turn 

the plough on the headland of another in favour 


of huſbandry ; and to dry nets on the land of 


another 
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another in favour of fiſhing and navigation. 
8 Ed. 4. 18. 21 Ed. 4. 28. But a cuſtom which 
is contrary to the publick good, which is the 
ſcope and general end of all laws (ſalus populi 
ſuprema lex) or injurious and prejudicial to the 


multitude, and beneficial only to ſome particu- 


lar perſon, is repugnant to the law of reaſon, 
which is above all poſitive laws, and therefore 
cannot have a reaſonable or lawful commence- 


ment, but is void ab initio, and no preſcription - 


of time can make it good. 


And therefore ſeveral cuſtoms which have 


been adjudged void in our books,' as being un- 
reaſonable, againſt common right, or purely 
againſt law, if their nature and quality be con- 
fidered, will be found injurious to the multi- 
tude and prejudicial to the common wealth, 
and to have their commencement (for the moſt 


part) by oppreſſion and extortion of lords and 


great men. 2 Hen. 4. 24. In replevin the de- 
fendant avowed, that the land where, Sc. is a 
meadow, where the plaintiff ſought to have 
common after the hay ; but that there is ſuch a 
cuſtom within the. manor, that no commoner 
ſhould put in his cattle until the lord hath put 
in his: and Merkam ſaid, this is a marvellous 
cuſtom; for if the lord will never put in his 
cattle, the commoners will loſe their common. 
This cuſtom was adjudged void, becauſe it was 
murious to the multitude of commoners, and 
beneficial only to the lord of the town. So by 
Litt. / 209. a cuſtom, that the lord ſhall have 
a fine of his free tenant for the marriage of the 
tenants daughter, is void. And a cuſtom that 
the lord of a manor ſhall detain a diſtreſs taken 


upon the demeſne, untill a fine be paid to him 


for 
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for the damage at his will is alſo void. 80 
Eliz, Dyer 199. 6> a cuſtom that the lord ſhall 
take for a beriot the beaſt of a ſtranger lu 
and couc hant on the land of his tenant. And 21 
Hen. 4. a cuſtom that the lord of a manor ſhall 
have 3/. for a pound breach of every ſtranger, 
and 21 Hen. 4. a cuſtom that the tenant ſhall be 
amerced if he does not put his cattle in the 
lords pound. All theſe cuſtoms, altho' they be 
beneficial to the lord in particular, yet, be- 
cauſe they are prejudicial to a multitude of 
ſubjects or to the common wealth in general, 
and commenced by wrong and o preſſion, and 
not by the voluntary conſent of the people, 
they are adjudged unreaſonable, 

2. A cuſtom ought to be certain. For inceria 
pro nullis habentur, & conſuetudo ex certd cauſa 
rationabili uſitata privat communem legem. Here 
- three of the eſſential qualities of a cuſtom are 

_ expreſſed, viz. certainty, reaſonableneſs, and 

uſage or continuance. 13 Ed. 3. Fitz. Dum fuit 

* infra ætatem 3. a writ of dum fuit infra etaten 
was brought againſt an infant ; the tenant pleads 
a cuſtom, that when an infant is of ſuch an 
age, that he can count 124. or meaſure an ell 
of cloath, his feoffment ſhall be good ; this 
cuſtom was adjudged void on account of the 
uncertainty, 14 Ed. 3. Fitz. Barr. 277. in treſ- 
paſs for trees taken away, the defendant pleads 
a cuſtom, that ſuch one of the tenants of the 
manor as firſt comes to the place where, &c. 
ſhall have all windfalls there; this cuſtom is 
void alſo, for the uncertainty : and the reaſon 
alledged there is, that this doth not lie in preſ- 
cription, which lieth in the will of man, for 
the will of man is uncertain. 42 Ed. 3. 46. in 
replevin brought by the prioreſs of Shaf1on, 4 
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defendant avows as bailiff to the ſheriff of Dor- 
ſ»ſbire, who preſcribes to hold his torn in the 
place where, Sc. and to have from the ter- 
tenant a demy-mark or horſe as a fee at each 
torn. This preſcription is had void for the 
uncertainty, for it is ſaid there alſo that this . 
lieth in the will of the donor which is uncertain. 

And beſides this, two reaſons were given 
why an uncertain cuſtom ' ſhould be void: 

1. Becauſe an uncertain thing cannot be con- 
tinued, time out of mind, without interrupti- 
on. 2. Becauſe a man cannot preſcribe.in a 
thing, which could not, at its commencement, 
be well granted. 13 Hen. 7. 16. 5. But an un- 
certain thing could never be well granted, and 
therefore a preſcription of an uncertain thing is 
void allo. | a 

3. Cuſtom ought to have an uninterrupted or 2 7 
continuance, time out of mind; for if it be cuſtont with 
diſcontinued within the time of memory, the out interrup- 
cuſtom is gone. As if a copyhold be leaſed tion. 
by the lord of the manor for life or for years, 
according to the courſe of the common law, it 
ſhall not be afterwards demiſed as a copyhold 
according to thE cuſtom, 28 Hen. 8. Dyer, 30. 

b. Conſuetudo ſemel reprobata non poteſt amplius 
induci. For as continuance makes a cuſtom, 
diſcontinuance deſtroys it. Nihil tam conveni- 
ens eft naturali æquitati, quam unumquodęue diſſol- 
v1 eo ligamine quo ligatum eſt, | 

4. A cuſtom, which exalts itſelf on the Cuſtom, not 
king's prerogative, is void alſo againſt the good againſt 
king. For, preſcription of time makes a cuſ- Prerogatwve. 
tom; but nullum lempus occurrit regi, 49 Ed. 

3. 3. the cuſtom of London to make corporati- 
ons is held void, for the king only can make 
| aaa i a 
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| them by his prerogative. 35 Hen. 6. 26. 4 
The cuſtom of London to retain goods morts; 
ge, until ſatisfaction be made for the 
lent, doth not extend to the king's jewels; ang 
if a man hath toll or wreck, or eſtray by pref: 
cription, this doth not extend to the king's 
goods. So a preſcription to have ſanQuary 
treaſon, or to have catalla felonum, &c. is void 
againſt the king, becauſe ſuch privilege exaltt 
ſe in prærogativam regis. 1 Hen. 7.23. b. 
By theſe rules of cuſtoms in general, this 
rticular cuſtom of faniſtry was examined; 
and firſt it was reſolved that this cuſtom was 
unreaſonable and void ab initio. For it is 
—_ againſt the commonwealth, and goeth utterly 
= in deſtruction of it; for a commonwealth can- 
4 not ſubſiſt without a certain ownerſhip of land, 
} 
| 


' Cuſtom of 
T aniftry void, 


being unrea- 


1 
or if the right of inheritance of land doth not 
reſt in ſome perſon. | 
For if men have not ſuch an eſtate in their 


2a M 


= lands, as their iſſue or couſins next of blood 
= may inherit, ſo that they may know certainly 
= for what perſon they travail and defraud ther 
= ſouls of pleaſure, as Solomon (ith, they will 
£ | | never improve their land to the beſt uſe and 
= n profit, nor build houſes of any value, nor give 
* | civil education to their children ; but having 
reſpect t8 their preſent time only, will be utter. 
ly careleſs of their poſterity. And this is the 
true cauſe of the barbariſm and deſolation which 
was in all the 1riſþ counties, where the cuſtom 

of Tanifiry was in uſe. 1 
Alſo this hath been the great cauſe of the 
continual felonies and treaſons committed by 
\ the Iriſb in time heretofore. For when they 


knew that their wives were not to be endowed, 
h nor 


mn, TS, ke \ ,O 


2 U ⁵ D w Ty 2s Ay Ms » 


4 1 * E * N 1 . s . * 
* _— - * of 9 —— y 
G = l * * 6 4 
. 1 : « - 9 — 
* N : 


„„ 1 

nor their iſſue inheritable to their lands, they 

committed ſuch crimes with greater audacity; 

for from affection to their wives and children, 

men more eſchew to commit felony, as Litt. 

aith. 

Therefore this cuſtom which lets the inheri- 

| tance and the freehold alfo be in' obeyance, af- 

ter the death of every tenant, is unreaſonable, 

and goeth in deſtruction of the commonwealth, 

And therefore our law, altho' it ſuffers the fee- 

| ſimple in ſome caſes to be in abeyance for a 

little time, yet it ought never to ſuffer the free- 

hold to be in ſuſpence; and therefore, if a leaſe 

for years be made, the remainder to the right 

heirs of J. S. the limitation of the remainder 

is void, And if the king's tenant dieth without 

heir, or the king's donee in tail dieth without 

flue, the land is immediately in the poſſeſſion of 

the king without office, to avoid this abſurdity, 

9 Hen. 7. 2. P. And for this reaſon, 6 Ed. 6 

Dyer 71. land cannot be appendant to an office 

for life, but to an office of inheritance only ; 

for if it were appendant to an office for life, a 

great inconvenience would enſue as is there ſaid, 

viz, the freehold would be in ſuſpence, after the 

death of the officer, until a new officer were 

made or created, if the office did not deſcend 

unto the heir, or to a man who hath a perpetu- 

al ſucceſſion by the common law; and that is 

the moſt apt caſe in the law to be reſembled to 

the caſe in queſtion. For by the cuſtom of 

laniſtry, the oldeſt and moſt worthy doth not | 

come in as heir (for heir is always the * neareſt * Q. for this 

of blood) but as a ſucceſſor ; yet becauſe he is 3 

not incorporated by the common law, as a parſon,. 

prebendary, Fc. he doth not come in by courſe 
| of 
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in violence. reaſon, viz. becauſe this cuſtom (as it is found 
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of perpetual ſucceſſion, but as an officer for 
life only, and by election; but until election 
made, the freehold of the land is in ſuſpenſe, ii 
and the fee {imple and inheritance is always in 
abeyance, and ſo no fee ſimple in au at any 
time contrary to the principle of the common 
law, that of every land there is a fee ſimple. 
This cuſtom 1s alſo unreaſonable for another 


by the ſpecial verdict) that the land ſhall def. 
cend ſeniori et digniſimo viro, &c. appears 
plainly to have commencement by the uſurpati. 
and tyranny of thoſe who were moſt potent 
amongſt them. As ſeveral cuſtoms, whereof 
mention is made before, adjudged in our books 
to be void in law, commenced by oppreſſion 
and extortion of lords. For the antient Brebon 
law was, that ſuch land ſhould go the oldeſt 
of the ſept, who was the true ani/t, and called 
in Latin, ſecundus, being the ſucceſſor apparent: 
but becauſe the oldeſt was not always the moſt 
active, or had not the greateſt number of fol- 
lowers, another more powerful perſon by faction 
and ſtrong hand intruded on the oldeſt, and 
procured himſelf to be elected as the moſt wor- 
thy. And although this cuſtom hath been uſed 
time out of mind, viz. to elect ſuch perſon as 
was moſt worthy in the opinion of the people, 
yet it was bad in the commencement, and bad 
in the continuance, for it was the cauſe of 
reat effuſion of blood, and many other mil- 
chiefs. 1 

Alſo, the negative part of this cuſtom is un- 
reaſonable, which utterly excludes the daughters 
from inheriting an eſtate of fee-ſimple ; for the 


taniſt, if he hath any eſtate of inheritance, 1 
| a à ee: 
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limited to him and the heirs male of his body ; 
and it is againſt the nature of a fee-ſimple to 
exclude the heir female, if the heir mail fails; 
and therefore, if a feoffment be made to J. S. 
and his heirs, provided that the daughters ſhall 
not inherit, this is a void proviſo ; and if land 
be given to J. S. and his heirs male, he hath a 
fee · imple, and the heir female ſhall inherit in 
default of an heir male; 18 / p. 5. 27 Hen. 
9. 27. 4. 9 Hen. 6. 22. Lit. /. 31. 


1. which eſtabliſhed the common law in North 
Wales, where the true rj cuſtom of Gavel- 
# kind was then in uſe, by which cuſtom the baſ- 
tard inherited with the legitimate, and the fe- 
males were utterly excluded from inheriting, 
as in this caſe, it was ordained, quod bæreditates 
| remaneant partibiles inter heredes maſculos, ſicut 
eſſe conſueverunt, & fiat. partitio ficut ſieri conſue- 


beant hæreditates, nec babeant propartes cum le- 
gitimis nec fine legitimis. Et fi forte bæreditas 
aliqua extunc pro defedtu hæredis maſculi deſcendat. 
ad legitimas mulieres, heredes ultimi anteceſſorts ſui 
inde ſeifiti, volumus de gratia naſtra ſpeciali, quod 
mulieres legitimæ habeant propartes ſuas inde ſibi 
in curia noftra aſſignandas, licet hoc fit contra 
| Conſuetudinem Wallenficam ante ufitatam, And 
this ordinance agreeth with the divine or- 
dinance in the caſe of Zelaphaad, Numb. 
cap. 27. 


dig- 


n be lmple, for he hath no particular eſtate tail 


And therefore by the ſtat. of Rutland, 12 Ed. 


vit, boc excepto, quod baſtardi de cætero non ba- 
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Secondly, it was reſolved that this cuſtom Ang is void | 
was void for the uncertainty. For where by likewiſe for 
this cuſtom the land is to deſcend, ſeniori et be uncet 
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digmiſſimo viro ſanguinis & cognominis of hin 
who died ſeiſed. 1. The perſon is uncertain, 

| 2. The eſtate is uncertain. | 
Of the perſon 1. As to the perſon to whom the land is t 
totake. deſcend, although ſeniori be a name certain e. 
| nough to take an eſtate, 26 El. Dyer 337.4 
| W. conveys land to the uſe of his wife for life, 
the remainder ſeniori puero de corpore ipſius W. 
legitime procreato, this limitation of eſtate was 
certain and good enough, for ſeniority conſiſts 
in priority of time, and the diſtinctions and pe- 
riods of time, ſecundum prius & poſterius are 
certain, and may be well tried and proved, and 
therefore the lord by priority (as to the ward- 
ſhip of the body of the heir) ſhall be preferred il 
to the lord by poſteriority, 11 Hen. 4.18. 21 £4, al 
3. 11. Stat. de W. 2. c. 16. and if a leaſe for 
life be made, the remainder to him who ſhall 
firſt come to P. the remainder is good, 12 Hen, or 
7. 28. ſo 14 Ed. 3. Fitz. Barr. 177. a cuſtom 
that the tenant who ſhall firſt come to the wood, 
ſhall have the windfalls, is good, for the time al 
of firſt coming may be well tried; or if a lim. 
tation be to the next of blood, it would be cer- in 
tain enough, 30 /. p. 47. but this word d- 
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niſſimo is ſo uncertain, that it cannot be redu- hi 
ced to certainty by any trial or proof, for the m 
dignity of a man lieth in the opinion -of the in 
multitude, which is the moſt uncertain thing in de 


the world. | Im 


Scinditur incertum ſtudia in contraria vulgus. 


So that ſome will ſay, that the moſt learned 
and knowing man is the moſt worthy; ſome, 


that the moſt valiant; ſome, that the richeſt f 
an 


A) 


and ſome, that the moſt liberal: and fo the 
multitude can never agree, and therefore the 
moſt powerful man was always preferred, which 
is contrary to all laws, 


Inde date leges, ne fortior omnia poſfit. 


But if it were referred to the judgment of 
the wiſeſt man that ever was, to judge who is 
the worthieſt man in any country, he would 
take a long time to deliberate in ſuch caſe. 


the oldeſt to be the moſt worthy. Certainly, 
in caſes of deſcent of inheritance, the law re- 
ſpects primogeniture, birth-right and proximity, 
and wholeneis of blood, but gives no regard to 
the worthineſs or ſufficiency of the heir; and 
therefore the law caſts the inheritance, as well 
on an ideot or an infant, as on a perſon of 
diſcretion ; wherefore this difference is taken in 
Sir Hen. Nevil's caſe, Plowd. Comm. 379. b. that 
an officer for life cannot aſhgn over his office 
without ſpecial words in the grant, for the law 
intends him to be an officer of truſt, and cho- 
ſen for his knowledge and diligence, viz. for 
his worthineſs: but an officer of inheritance 


intend that the grant was made upon a confi- 
| dence of the ſufficiency of the officer; for it 
may deſcend to 'a woman, an infant, or an 
deot ; and therefore the law doth not reſpect 
dgnity of perſon in caſe of deſcent of inheri- 
tance, For although primogeniture having a 
prerogative given to it by the law of God, be 
preferred alſo in our law, and ſo the oldeſt be 
H in 


But it was ſaid, that the law will adjudge 


may grant over his office, for the law doth not 
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in ſome ſenſe the moſt worthy ; yet by this 


cuſtom, the dignity 1s intended to be of another 


quality than ſeniority, viz. another virtue or 
merit in the perſon which muſt concur with the 
ſeniority; for otherwiſe the word ſeniori had 
been ſufficient, and the word digniſſimo would 
be idle; and therefore the perſon is no more 
certain in this caſe, than in the caſe 11 Ed. 4 
1. 5. where a gift was made to one of the chil- 
dren of J. S. or 11 Hen. J. 13. where a grant 
was made to J. . or J. N. or 1 Mar. Dyer 91. 
a. where a grant was made of ſo many trees as 
may reaſonably be ſpared. And ſeveral cafes 
of uncertain grants were put, and it was con- 


cluded that ſuch grant ſeniori & digniſſimo would 


be void; and therefore ſuch limitation by pre- 
ſcription is void alſo, according to the rule taken, 
13 Hen. 7. 16. 5. | | | 

2. The eſtate is uncertain, for every perſon 
who hath an eſtate of inheritance, hath it ei. 
ther in his natural or his political capacity. 
But a ſaniſt hath not an eſtate of inheritance 
in his natural capacity, becauſe the oldeſt and 
moſt worthy doth not take as heir; for the moſt 
worthy comes in by election, and not as heir; 
for Deus ſolus heredem facere poteſt, non homo, 
Bract. 62. and it is not found that the land 
ſhould deſcend ſeniori & dignifſimo ut bærell, 
but in gaveltind all the ſons are called heirs, ib. 
intrat. 143. a. where the cuſtom is pleaded in 
this manner, viz. Quod terre & tenementa it 
tenurd & naturd de Gavelkind ſunt de tempore, &c. 
inter hæredes maſculos partita & pariibilia, & 
deſc: ndere debent dictis A. B. and C. ut filiis & 
heredibus, &c. So the youngeſt fon in Borough 
Engliſh, is always named heir. And the _ 
a 
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hath not an inheritance by ſucceſſion in a poli- 
* tick capacity, becauſe he is not incorporate by 
* the common law, as a parſon, prebendary, Ec. 
nd if he Hach hir an estate for life, it Cut 
ad deſcend, and, ſo he hath no eſtate whereof 
n the law can take notice, and by conſequence the 
e uncertainty of his eſtate maketh it void in law. 
i Thirdly, it was reſolved, that this cuſtom Deſtroyed by 
Las interrupted and deftroyed in the land, a feoffment at 
it when Donogh Mac Teige executed an eſtate tail mon law. | 
a of it, according to the courſe 'of the common 
x law. For there is a difference where the cul- 
4 tom runs with the ſeigniory, and where it runs 


q with the tenancy ; for where it runs with the te- 

nancy, it ſhall not be deſtroyed by convey- 
ance according to the courſe of the common 
„ law; as if a fine be levied of land held in gavel- 


kind, (although this be a quere 6 Ed. 6. Dyer 
72.6, whether the courſe of inheritance be alter- 


n 
| ed and made deſcendible to the heir at common 
law,) yet it was agreed by the court here, that 
: the cuſtom was not altered; and ſo it was held of 
land in Borough Engliſh, 2 Elix. Dyer 179. b. 
But this land in queſtion 1s parcel of the de- 
: meſne of the chieftain or lord of Publicallagban 
(for the lands only which go with the chiefries 
are of the tenure and nature of lan ſtry) and 
' therefore it is like copyhold land, which 1s 
parcel of the demeſne of the lof@, and if the 
lord executes an eſtate of it, according to the 
courſe of the common law, the cuſtom is gone 
| for ever; ſo it is of Homage Anceſtrel, which is 
| by preſcription and continuance of the ſeigniory 
m the blood of the lord, and of the tenancy in 
the blood of the tenant ; by one alienation only 


H 2 18 


the Homage nceſtrel is gone, and the warranty 


Void as preju- 


dicial to the 
king's prero- 
gative. 
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is deſtroyed, and the taking back of the ſame 
eſtate ſhall never recover it; Zr, /. 147. 

Alſo, this cuſtom of !ani/try is not inherent 
in the land, as the cuſtom of gavelkind or By. 
rough Eng liſh, but is rather a perſonal cuſtom, 
which goeth with the perſon of the oldeſt and 
moſt worthy, and therefore when the land is 
once conveyed to another perſon, viz. the 
heir at common law, the cuſtom 1s gone for 
ever. 

Laſtly, this cuſtom of tani/try muſt be void 
againſt the king, as being prejudicial to his 
profit and prerogative ; for where all lands are 
held mediately or immediately of the king, by 
this cuſtom the king would loſe all the benefit 
of his ſeigniory paramount in this land, which 
was quaft in manu mortua; of which the king 
can never have wardſhip or eſcheat, or any 


manner of ſervice, teſtifying his being the lord 


of it; and Litt. .. 138. faith, that it would be 
inconvenient and againſt reaſon, that any one 
ſhould be tenant to another of an eſtate of in- 
heritance, and yet the lord have no manner of 
ſervice from him; and for this reaſon the cuſ- 
tom of Kent, the father to the bough, the ſon 1 
the plougb, extends only to felony, and not to 
treaſon; for there the king ſhall have his eſ- 
cheat; 22 Ed. 3. Filz. preſcr. 40. ſo a pre 
ſcription to have ſanctuary for treaſon. is void, 
1 Hen. 7. 23. and therefore, although ſuch 
taniſt had not an eſtate of inheritance by the 
cuſtom, yet if he had been attainted of tres- 
ſon, the courſe of the Exchequer here hath al- 
ways been to ſeize the land as forfeited or el: 
cheated to the crown, notwithſtanding this cu 


tom of taniſtry. E 
ut 


of Taniftry. 
But admitting that this cuſtom had not been Aboliſhed by 


void in itſelf, yet the introduction and eſtabliſh- 
ment of the common law of England hath 


common cuſtom of the land of Ireland before 
the conqueſt, and generally uſed in all the 1ri{6 
countries, and in the fame nature and form as 
is found here; and therefore it muſt of ne- 
ceſſity be aboliſhed by the eſtabliſhment of 
another general law in the ſame point. 


But as to the introduction of the common How the laws 
law of England into this kingdom of Ireland, of England 
it is to be obſerved that as this iſland was not Were intto- 


fully conquered and reduced to ſubjection of 
the crown of England, all at one time, but by 
parcels, and in ſeveral ages; ſo the common 
law of England was not communicated to all 
the inhabitants, ſimul & ſemel, but from time 
to time, and to ſpecial perſons and families of 
the Iriſbry, to whom the king was pleaſed to 
grant the benefit and protection of his laws. 
For although the ordinance, by which the 
common law of England was eſtabliſhed in 
Ireland, was general, as it is found in the ar- 
chives of the tower of London, 30 Hen. 3. 
patent membr. 3. in this form, Quia pro commu- 
ni utilitate terre Hiberniæ & pro unitate terrarum 
(note this word Union) proviſum eſt quod omnes 
leges & conſuetudines que in regno Angliæ 1tenen- 
tur, in Hibernia teneantur, & eadem terra iiſ- 
dem legibus ſubjaceat, & per eaſdem regaiur, fi- 
cut Fohannes Rex, cum illuc eſſet, ſlatuit & fir- 
miter mandavit, ideo volumus, quod omnia brevia 
de communi jure que currunt in Anglia, ſimiliter 
currant in Hibernia ſub novo figullo noſtro, &c. 
in cujus rei, &c. Teſte me ipſo apud Wood- 
„ ſtock, 


the introduc- 
tion of the 


| Eng · 
aboliſhed it; for this cuſtom of taniſtry was the 2 n 
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flock, &c. Although this ordinance or writ of 
the king be general, yet it 1s manifeſt by all the 


antient records of this kingdom, that the com- 


mon law of England was ouly put in execution 
in that part of /re/and, which was reduced and 
divided into counties, and poſſeſſed by Englifb 
colonies, and not in the Jriſb countries or terri- 
tories, which were not reduced into counties 
until the time of queen Mary and queen Eli- 
zabeth, and yet were in extent of ground more 
two third parts of this iſland. 

For king '; bn made only twelve counties in 
Leinſter and Munſter, viz. Dublin, Meath, Uriel, 
Kildare, Catherlogh, Kilkenny, Wexford, Water- 
ferd, Cork, Kerry, Limerick and Tipperary. But the 
other provinces and territories of this kingdom 
which are now divided into twenty-one counties 
at large, being then inhabited for the greater 
part, by the meer Iriſb, were out of the limits 
of all ſhire ground, for the ſpace of 300 years 
after the making of the firſt twelve coun- 
tles. 7 
And therefore it was impoſſible that the com- 
mon law of England could be executed in theſe 
countries or territories; for the law cannot be 
put in execution where breve domint Regis non 
currit, and the king's writ cannot run, but 
where there is a county and a ſheriff, or other 
miniſters of the law, to ſerve and return the 
king's writs. 

And for this cauſe, it appears by the an- 
tient records, that the meer Jriſh were out 
of the protection of the king. For Lit, 
. 199. faith, that the king's law, and the 
king's writs are things by which a man 1s 


protected and aided ; and fo during the time 
that 


of Tamfiry. 
that a man is out of the king's: protection, he 
is out of help or protection by the king's law 
or the king's writs. And that the meer /ri/bry 
had not the benefit of the law of England, 
without ſpecial charters of- the kings to, enable 
them, theſe records following, amongſt others, 
were ſhewn. | . 
1. 2 Ed. g. Clauſ. Membr. 17. in archiv. turr. 
Lond. Rex dilecto & fideli ſuo Jabanni Darcy le 
Nevieu Fuſtitiario ſuo Hiberniæ ſalutem. Ex 
parte quorundam-hominum de Hibernia nobis exti- 
tit ſupplicatum, ut per flatutum- inde faciendum 
concedere velimus, quod omnes Hibernict, qui 
voluerint, legibus utantur Anglicanis, ita quod ne- 
ceſſe non habeant, ſuper hoc, chartas aliquas d no- 
bis impetrare. Nos igitur certiarari volenies, fi 
fine alieno prejudicio premiſſis annuere valeamus, 
vobis mandamus, quod voluniatem magnatum ler- 
re illius, in proxmimo Parliamento noſtro ibidem le- 
nendo, ſuper hoc cum diligentia perſcrutari facialis, 
& de eo quod inde inveneritis, una cum veſtro con- 
filto & adviſamento, nos diſtincte & apperte cum 
celeritate qua poteſtis certiſicetis, hoc breve noſtrum 
nobis remittentes, &c. aa | 
2. Inter communis placita. 28 Ed. 3. in Ar- 
chivis caſtri Dublin. Simon Neal queritur de 
Willielma Newlagh, de placito quare vi & ar- 
mis, apud Clandalkin in Comitatu Dublin, die 
lune proxime poſt fejtum ſanciæ Margarete virgi- 
ns, anno regni Regis nunc 28, clauſum iplius 
Simonis fregit, & herbam ſuam ibidem cum beſtiis 
ſuis, viz. afris, vitulis, & bidentibus, conculcavit 
E conſumpſit, contra pacem, &c. Unde dicit 
quod deterioratus eft & damnum habet, ad va- 
lentiam, 20 8. & inde producit ſectam, &c. 
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Et predifias Willielmus modo venit, & dich, 
quod prædictus Simon eft Hibernicus, e now 4 
quinque ſanguinibus, & Pons e fe ipſe ei 
8 teneatur. * 21 2 

Et prædidtus Simon dicit, quod iſe eft de 
quinque ſanguinibus, viZ. de les Oneiles de Uto. 
nia, qui per conceſſionem progenitorum Domini 
Regis libertatibus Anglicis gaudere debent, & utun- 
tur, & pro liberis hominibus reputantur & boc offer! 
verificare, '&c. 

Et preditius Willielmus dicit quod ipſe Simon eff 
Hibernicus, & non eſt de les Oneiles de Ultonia, nec 
de quingue ſangumibus, & de hoc, &c. Ideo Gow 
inde jurata, &c. 


Qui jurati dicunt ſuper eee n 
quod prædictus Simon eſt de Natione des les Oneiles 


de Ultonia, & fic eſ de quinque /anguinibus, Kc. 


Et aſfidunt damna ad ſex denarios. Ides confidera- 
tum ft quod prædictus Simon recuperet verſus prat- 
dittum Willielmum damna ſua predifta, & prat. 
ditius Willielmus committatur Gaalæ quaſque, 
&c. 

By this judgment it appears, that there were 
five principal ſepts or bloods of the Jriſbn, 
enabled by the king's grant, to have the be- 
nefit of the law of England, and it appears by 
another record, which were the ſaid hve ſepts 
or bloods. 

3. 3 Ed. 2. Inter blade coram Domino juſticia- 
rio, &c. in archiv. turr. Bermingham in caſirt 
Dublin. Frater Philippus de Monſter worth, & 
Frater Richardus de Abbedley Canonici de P Anthony 
juxta Gloceſter, Richardus Fox, & Willielmus de 
Stowell attachiati fuerunt ad reſpondendum Wil. 


lielmo O K 9 de placito, quare, cum _— 
ex 
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Rex cepiſſet in protectionem ſuam ſpecialem prædic- 
tum Willielmum O Kelly, homines, terras, res, 
redditus, & omnes pYſſeſſiones ſuas, inhibens omni- 
bus & fingulis, ne quis 1js inferret, vel inferri 
permitteret injuriam, &c. Iidem Philippus, Ri- 
chardus, Richardus, & Gulielmus, in ipſum Wil- 
lielmum O Kelly apud Duleek, vi & armis inſul- 
tum fecerunt, ac ipſum ibidem forſtallaverunt, ce- 
perunt, & impriſonaverunt, & alia enormia ei in- 
tulerunt ad damnum, &c. & contra pacem & pro- 
tectionem domini Regis, &c. 

Et prædictus Philippus, Richardus, Richardus, 
&Willielmum veniunt & defendunt vim & injuriam 
quando, &c. & dicunt quod non tenentur prædicto 
Willielmo ad hoc breve reſpondere, quia dicunt, 
quod prædictus Willielmus O Kelly eft Hibernicus, 
& non de ſanguine aut progenie eorum, qui gaude- 
ant lege Anglicana, quoad brevia porta 15 qui 
ſunt O Neil de Ultonia, O Conoghor de Connacia, 
O Brien de Thotmonia, O Molaghlin de Midia, & 
MacMurghogh de Lagenia, & petunt judicium, &c. 
Et prædictus Willielmus O Kelly dicit, quod re- 
vera ipſe eſt Hibernicus, ſed de progenie de 
O Neil de Ultonia, babens ortum ſuum de ſexu 
maſculino ejuſdem progenier, & petit inflanter ju- 
dicium. Et prædictus Pbilippus, Richardus, Ri- 
chardus, & Willielmus dicunt, quod idem Williel- 
mus O Kelly admitti non debet ad dicendum quod ſit 
de preditta progenie de O Neil, quia /i ofſet de 
pragenie illa, boc appareret in ejus cognomine, 
quia tunc diceretur Willielmus O Neil, & non 
Willielmus O Kelly, & unde dicunt, quod ipſe non 
eſt de progenie de O Neil, Sc. Et boc parati ſunt 
verificare, &c. Ideo inguiratur per patriam. Et 
praceptum eft vic. quod venire faciat coram, &c. 
à die 


r 
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à die Paſcthe in 15 dies ubicungue, &c. dued:cim, 


&c. qui nec, &c. per quos, &c. ad recognoſcen. 
dum, &c. Idem dies datus eft. partibus predifii, 
&c. Poſtea ad diem illum venerunt praedictus Phi. 
lippus, Richardus, Richardus, & Willielmus, & 
prædictus Millielmus O Kelly, primo, ſecundy, 
tertio, & quarto die ſolemniter vocatus non ve. 
nit, &c. | Be 1 
Aſter this time, viz. 40 Ed. 3. in the par. 
liament held at Ki/kenny, before Lionel duke of 
Clarence, it was enacted, that no compaternity, 
nurture of infants, or marriage ſhould be made 
between the Engliſb, or others being in the peace 
of the king, with the rib, on pain of life and 
member. And although by the ſame ſtatute of 
Kilkenny, the Brehon law, which was the com- 
mon law of the 1rifbry, was declared to be no 
law, but a lewd cuſtom, yet it was not utterly 
aboliſhed amongſt the 1ri/h, but only defended 
and prohibited to be uſed amongſt. thoſe who 
were of Engliſh race, and the Iriſh were left at 
large, to be ruled by their barbarous cuſtoms as 
they were before. 2 
And after the making of this ſtatute of Kil- 
kenny, in all other ſtatutes made in the time of 
the ſeveral kings, until the time of Hen. 8, 
where any mention 1s made of the troubles and 
wars in this kingdom, the Engliſb are called 
rebels, and the 1r:/þ are called enemies. 
But after the act of 33 Hen. 8. c. 1. by 
which it is recited, that although the king of 
England, by the name of lord of Ireland, had 
all manner of royal power and juriſdiction in 
this land, yet inaſmuch as he had not aſſumed 
the name and ſtile of king, the Jriſb * 


| of Taniſtry. 

of this realm had not been fo obedient to the 
king of Eng/and and his laws, as by right they 
ought to be 7 wherefore it is enacted that 
king Hen. 8. his heirs and ſucceſſors, ſhould 
always be kings of Ireland, and have the name, 
ſtile and title of king in this land, with 
all honours, prerogatives and dignities apper- 
taining to the ſtate and majeſty of king, as 
united and annexed to. the imperial crown 
England, Sc. After the making of this act, 
the ſaid difference of Englih rebels and 1riſb 
enemies, is not to be found of record, but all 
the meer /riþ were from thenceforth accepted 
and reputed ſubjects and liege-men to the kings 
and queens of England, and had the benefit 
and protection of the law of Eng/ang, when they 
would uſe or demand it. 

And to the end that the law of Eng/and might 
have a free courſe in and through all the king- 
dom of Ireland, (as it is expreſſed in the ſtat. 
11 Elix. c. .) it was provided in ſeveral parlia- 
ments, viz. 3 and 4 Phil. and Mar. c. 3. and 
11 Eliz, c. q. that commiſſion ſhould be award- 
ed, and all the Iriſb countries which were not 
ſnire- ground before, reduced into ſhires and 
hundreds: and accordingly in the ſeveral go- 
vernments of Thomas earl of Suſſex, Sir Henry 
Sidney and Sir Jobn Perrot, not only the 1ri/þ 
territories in the confines of Leinſter, but alſo 
the entire provinces of Conaught and Ulſter, be- 
ing out of all ſhire-ground before, were divided 
and diſtinguiſhed into ſeveral counties and hun- 
dreds, and ſeveral ſheriffs, coroners and juſ- 
tices of the peace, and other officers and mi- 


niſters of the law of England, have been from 
| time 
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time to time conſtituted in theſe counties, by 
ſeveral patents and commiſſions under the great 
ſeal of Ireland; and by this means the common 
law hath been communicated to all perſons, and 
executed through all this kingdom for ſeveral 
years paſſed. 

Laſtly, our lord the king who now 1s, by a 


ſpecial proclamation, in the third year of his 


reign, declared and publiſhed that he received 
all the natives of this kingdom into his royal 
protection, c. by which it was clearly re- 
ſolved that the common law of England is noy 
eſtabliſhed univerſally through all this kingdom 
of Ireland, and that all perſons and poſſeſſions 
within this kingdom ought to be governed by 
the rules of this law, and that every ſubjet 


ſhall inherit his land in Ireland, by the juſt and 


honourable law of England, viz. in fuck manner 
and by the ſame law, by which the king inherits 
the crown of Ireland. And by theſe degrees the 
common law was introduced and eſtabliſhed n 
this kingdom. | | 

And as to the land in queſtion, it lieth in 


the county of Cork, which is one of the au- 


tient counties made by king Jobn, and in which 
the common law of England had its courſe for 
the ſpace of 150 years at leaſt after the con- 
queſt ; wherefore, although by the incurſion of 
the Jriſbry, the courſe of the common law of 
England was interrupted and diſcontinued in 
this county for a long ſpace of time, yet the 
execution of the common law being revived 
and reſtored, the cuſtom of taniſtry and al 
other 1riſþ cuſtoms not agreeable to the rules 


of the common law, are annulled and aboliſhed, 
4 
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zs they were by the firſt introduction of the law 
of England in this county. 2 
And although this cuſtom of taniſtry hath 
been the cuſtom of a particular place only, yet 
being repugnant to the rules of the common law, 
it was aboliſhed by the introduction and eſta- 
bliſhment of the common law in this kingdom; 


Y a 

hi and it is not like the caſe of Wales, Dyer 21. 
ved Elz. 363. 5. where the particular cuſtom of 
yal WM Denbigh continues, notwithſtanding the ſtatute 


which eſtabliſheth the common law in Wales ; 
for the intent of the makers of that ſtatute ap- 
pears to be, that the cuſtoms of Wales agree- 
able to any cuſtoms in England ſhould be pre- 
ſerved ; · for by the ſame ſtatute it is provided, 
that a commiſhon ſhould iſſue to examine the 
nd WW Yelp cuſtoms, and that thoſe which ſhould be 
ner W found reaſonable, upon certificate of the com- 
fits miſſioners, ſhould be allowed. 
the Alfo this cuſtom cannot be reſembled to the 
in cuſtom of gavelkind in Kent, which had continu- 
ance after the Norman conqueſt ; for the com- 
in mon law of England was not introduced by the 
n- W conqueror, as hath been obſerved and proved 
ch very learnedly by lord Coke in the preface to the 
for third part of his reports. 


n. It was alſo reſolved, that nothing paſſed by A taniſt ſur- 
of the grant of queen Elizabetb made to Conogbor renders to the 


of O Callaghan, as it is found by the verdict; om_ 
in WW for the grant is made in conſideration of his asd t him, 
he ſurrender, and he claimed nothing but as faniſt, the queen's 


ed who hath no eſtate of which the common law grant is void. 


al taketh notice, and ſo his entry was only an 
es abatement after the death of Donogh Mac Teige 
d, the younger, by which the grant of the queen 

| made 


of land in 
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made in conſideration of ſuch eſtate ſurrender. 
ed, is void in law, Barwick's caſe, 5 Co, gz. 
and the caſe of Altonwoods, 1 Co. 43. 18 Eli, 
Dyer 252. MASH 
And the grant And as to the ſtat. of 12 E/iz. c. f. for ac. 
in this caſe is cepting ſurrenders from the Jriſb lords, this 


not made doth not make the grant good, for this grant 


good by 12 


Ex. c. 5, Was not made by force of that ſtatute, nor ac- 


| 
| 
| ( 
cording to the form preſcribed by it. For te 
ſtatute. requires divers neceſſary circumſtances, Ml ! 
which were omitted in the obtaining and paſſing IM | 
of this grant. For firſt, the pretended” is 
lord ought to offer to ſurrender, then this offer 
ought to be advertiſed to the queen, and upon 
that the queen ought to ſignify her pleaſure to 
the deputy or other chief governor, by her let- 
ters or inſtructions under her fignature, that 
the ſurrender ſhould be accepted. and a grant 
made to ſuch pretended lord by letters patents; 
and upon that, the deputy and greater part of 
the council of this kingdom ought to make a 
warrant to the chancellor to accept the ſurren- 
der, and paſs the letters patents according to 
ſuch letter or inſtructions. Theſe circum- 
ſtances are not found by the verdict to have 
been obſerved in the paſling of this grant, 
and therefore it ſhall not be mtended to be 
made by force of this ſtatute, and by conſe- 
quence it ſhall not be made good and effectual 
by it. $2 | 
The kings of Laſtly, where it was objected by one of the 
England not council for the plaintiff, that queen Elizabeth 
in poſſeſhon ſhould be ſaid to be in poſſeſſion of this land 


nt 1 Q> — . oy fo tg „ ws Aa 


up Bs 


treland by by virtue of the firſt conqueſt of Ireland, 


virtue of the againſt Donogh Mac Jeige O Callaghan the 2 
| offor 


of Taniſtry. | 


r. offor, who cannot derive any title to this land conqueſt, un- 


2 from the crown, and therefore his feoffment 
by which the defendant claimed, was void 


111 


leſs it was 
ſeiſed by the 


? conqueror 


being made by an intruder upon the poſſeſſion and appro- 
c of the queen: it was reſolved againſt this ob- priated. 


is MI jection, that queen Elizabeth ſhall not be ſaid 
ne WM to be in actual poſſeſſion of this land, by virtue 
„of the firſt conqueſt, if it doth not appear by 
ie MW ome record that the firſt conqueror had ſeiſed 
s WO this land at the time of the conqueſt, and ap- 
io Ml propriated'it particularly to himſelf as parcel of 
ih his proper demeſne. 

er For the kings of England have always claim- 
ed and had within their dominions, a royal 
monarchy and not a deſpotick monarchy or ty- 
ranny ; and under a royal monarchy the ſubjects 
are freemen, and have a property in their 


at 

nt goods, and a freehold and inheritance in their 
s: lands; but under a deſpotick monarchy or ty- 
of nanny, they are all as villains or ſlaves, and 


proprietors of nothing but at the will of their 
Grand Seignior or tyrant, as in Turkey and Mu/- 


Difference 
between a 
royal and a 
deſpotick mo- 
narchy. 


to cy. And therefore when ſuch a royal mo- 
n- WT narch, who will govern his ſubjects by a juſt 
ve and poſitive law, hath made a new conqueſt of 


arealm, although in fact he hath the lordſhip 
paramount of all the lands within ſuch realm, 
ſo that theſe are all held of him, mediate vel 
immediate, and he hath alſo the poſſeſſion of all 
the lands which he willeth actually to ſeiſe and 


he WK retain in his own hands for his profit or pleaſure, 
and may alſo by his grants diſtribute ſuch por- 
id tions as he pleaſeth to his ſervants and war- 
d, nors, or to ſuch colonies as he will plant im- 


mediately upon the conqueſt, (as the antient 
Romans 


| 
= 
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nin the library cf Sir Chr, Heydon at Baconſtbor) 


The Caſe 


Romans upon their conqueſts uſed to appropri. 


ate the ſeventh part of the territory conquered, 
for the plantation of their colonies, and the 
Vandals in Italy took the third part ;) yet Sir 
James Ley chief-juſtice ſaid, that if ſuch con. 
queror receiveth any of the natives or antient in- 
habitants into his protection and avoweth them 
for his ſuhjects, and permitteth them to continue 
their poſſeſſions and to remain in his peace and 
allegiance, their heirs ſhall be adjudged in by 
good title without grant or confirmation of the 
conqueror, and ſhall enjoy their lands accord- 
ing to the rules of the law which the conquerot 
hath allowed or eſtabliſhed, if they will ſubmit 
themſelves to it, and hold their lands accord. Ml 
ing to the rules of it, and not otherwiſe. And 
upon this reaſon, where William the conquerot | 
granted to Warren a Norman of principal qua- 
lity, the caſtle of Shirbourne in Norfolk, the WW 
heir of Shirbourne the antient inheritor of the 

caſtle ſhewed to the-conqueror that he was his Wl 
ſubject and liege-man, and inherited the faid Wl 
caſtle by the ſame law which the conqueror had 
allowed and eſtabliſhed in England, and there- 
fore prayed that he might hold the ſaid caſtle in 
peace; the conqueror in that caſe gave judg- 
ment for Shirbourne againſt Warren, of which 
judgment Cambden makes mention in his de- 
ſcription of Norfolk ; and Caltbrop juſtice aid, 
that he ſaw an authentick copy of that judgment 


in Norfolk. 
For in truth the Norman conqueror (althoug| 
he made a more abſolute and entire conqueſt d 


England than Hen. 2. made of Ireland) yet he did 
"". __ 


* 


5 of Taniftry. 
not ſeiſe all, nor had the actual 


pears by the book of Domeſday, which is an 
exact deſcription of all the kingdom, made in 
the time of that king. For by that record it is 
manifeſt, that the conqueror had certain lands 
in demeſne, viz. the lands which were in the 
hands of Edward the confeſſor, and are there 
entitled Terre Edwardi regis, and other lands 
which he himſelf ſeifed upon the conqueſt, 
and are entitled terre regis, without more, as 
it is noted in 49 Ed. 3. 23. 4. and theſe lands 
are now called the antient demeſnes of the 
king or of the crown of England, F. N. B. 14. 
but in this book the poſſeſſions of othet ſub- 
jects are expreſſed and put in certain as well as 
the poſſeſſions of the king, and theſe lands 
which are under other titles as terræ Epiſcopi de 
Exceſter, and all other lands which were in 
other hands, and named in that book, are 
frank fee; 40 Ed. 3. 45. F. N. B. 16. D. 


when he wrote, lib. 6. de republ. c. 2. that 
William the conqueror, after having conquered 
the kingdom of England, declared all the 
country in general, and the inheritances of each 
in particular, to be acquired by him, and con- 
fiſcated by the right of war, treating the Engliſb 
as his farmers, 6c. | 
And fo is Renatus Choppinus deceived in his 
book de domanio Francie, where ſpeaking of the 
moderation uſed by the antient Romans and 
Lombards in their conqueſts, quanto iniquius (ſaith 
I he) 


poſſeſſion of all 
the lands within the kingdom of England veſted 
in him by the conqueſt; but the contrary ap- 


And therefore Bodin was not well informed, 
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be) Mallelnus ie Britannicus, lata lege Ihre 
via, ſe omnium poſſeſſions | 


 Pungue in futurum 
gal quaſi nudus fructuarius exſolveret, us a: Pol. 


illarum de confilio procerum regni naſtri deltui. 


: 5 


M 
; } 
\ 


. SO 


m Dominum jaflabat, uy 
privatorum bona cenſerentur, ſed gui. 
paſſideret, grave annuum vet. 


non modo 


doro traditum eff ? But our record of domeſday 
is in this point of better credit than all the fo 


reign diſcourſes or chronicles in the world. 


Alſo king Edward made a conqueſt of the 
do:ainion of Wales, and changed their laws 
and cuſtoms, as he hath expreſſed in his charter 
ſtatute of Rutland, where he ſaith, Divina pro 
videntia ter ram Walliæ cum incolis ſuis, prin; 
nobis jure feodali ſubjeftam, in proprietatis 10 
tre dominium totaliter & cum integritate con: 
vertil, & corona regni noſtre annexit, and a; 
to their laws and cuſtoms he ſaith, © quaſdan| 


mus, quaſdum permiſimus, quaſdam correximui, 
ac etiam quaſdam alias adjiciendas & facien- 
das decrevimus, c. Although this king then 
gained the property of that dominion, ſo that 
the inhabitants of it ſubmitted themſelves to 
his will, de alto & baſſo, as it is expreſſed in the 
faid charter; yet it appeareth, that he admitted 
thoſe who were willing to be ruled and govern- 
ed by the common law of England, which he 
eftabliſhed amongſt them by the ſame charter, 
to have a freehold and inheritance in thei 
lands; for there he preſcribes a form of a writ 
of affize, of novel diſſeiſin, of mortdancefter and 
of dower, to be brought of lands in Wales, ac 
cording to the courſe of the common law d 
England. See Bulkley's caſe, Plowd, Comm. 


125. 
Thi 
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This caſe depended in the king's-bench for 
the ſpace;of 3 r 4 years, and was argued ſe- 
veral times, and the juſtices at ſeveral times 
delivered their opinions in the ſeveral points 
aforeſaid : but afterwards, Sir Humphrey Winch 
being chiefjuſtice, the parties with leave of the 
court came to an agreement, by: which a rea- 
ſonable diviſion was made of this territory 


— amongſt them; in which diviſion the caſtle and 
nad in queſtion, amongſt others, were allotted 
. to Cabir O Callaghan the defendant; and now 
0 beſides their mutual aſſurances, they have ob- 
„ WY tained ſeveral grants from the king, by virtue 
uf of a commiſſien for ſtrengthening defective ti- 
5 tles. And fo this country is well ſettled. Bol- 


ton recorder of Dublin, and Fobn Meade were of 
council with the plaintiff ;/ and the attorney- ge- 
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Paſch. 5 ; Jacobi in the a 


The of . the Dean 


Bench. 


= The Caſe of the Dean 4 En 


of Fernes, or de Capit ulariter 
| Cingragaths. res 


4 


N Ej-ftione Firmæ brought by Richard Pew 

berton plaintiff, againſt Jobn Allen defendant, 
upon a ſpecial verdict found, the, calc in ſub 
ſtance was ſuch. 

The deanry of Ferne: which is dats by 
the king and not elective, being void. queen 
Eliz. in the 20th year of her re 77 „gives and 
grants it by letters patents to Walter Turner 
clerk, without limitation of any eſtate for life or 
otherwiſe. 

Afterwards Turner is deprived by ſentence of 
Hugh Allen then biſhop of Fernes, for this 
cauſe, viz, that the ſaid Turner was a meer 
layman and not capable of ſuch dignity. 

Afterwards queen Elizabeth in the 26th year 
of her reign gives and grants the deanry to one 
Campion during his life ; then;the ſaid biſhop of 
Fernes made a leaſe of the- manor of Fedart in 


the county of Wexford, being parcel of the tem- 


poral rolleſions of the ſaid biſhoprick, to Jobn 
Allen the defendant, which leaſe was confirmed 
by the dean and chapter of Fernes, in this man- 
ner, viz, the chapter then conſiſted of eleven 
perſons in number, v7z. the dean and ten pre: 


bendaries. 


* ub 81 8 0 7 A , _— 
a * 4 : 2 10 8 * _ 5 
ad * 
W 


bendaries. Turner and Campion being both 
alive, Campion made one Grey 


tor and three of the prebendaries only con- 
vened together, and fixed the chapter ſeal to 
the confirmation of this leaſe, which confir- 
mation was made in the name of the dean and 
chapter. After this three others of the preben- 
daries at ſeveral days, each by himſelf, ſub- 
ſcribed their names to the ſaid confirmation. 
Afterwards the biſhop who made the leaſe died, 
and Thomas Ram was made biſhop, who enter- 
ed upon the defendant and made a leaſe to the 
plaintiff, And whether the firſt leaſe made to 
the defendant was well confirmed by the dean 
and chapter, or was void for want of a good 
confirmation, was the queſtion: and it was 
adj1dged that the leaſe was void after the death 
of the biſhop who made it, for want of a good 
confirmation ot the dean and chapter. 

And in this caſe three points were moved and 
debated. + 8 | 

1. Whether the donation of the deanry 
made by queen Elizabeth to Turner without li- 


eſtate he ſhould have. N 

2. Admitting that the deanry was wel 
granted to Turner, without limitation of eſtate, 
whether the ſentence of deprivation made him 
no dean, ſo that the deanry being void by it, 
the donation made to Campion ſhould be void. 

3. Admitting that Campion was law ful dean 
at the time of the confirmation made, whether 
the dean and the greater part of the chapter 


have well confirmed this leaſe or not. 
I 3 And 


| then a mere 
layman, his proctor or ſubſtitute to give his 
aſſent to all leaſes and grants, Sc. This proc- 


mitation of any eſtate, was void, or what 
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And firſt it was objected by the council! for 


the defendant, that the grant of the deanry by 


queen Elizabeth to Turner without limitation 


of eſtate, was void ntterly, becauſe of the un- 
certainty of the grant; for the intent of the 
queen is not expreſs d in certainty, whether he 
ſhall have the deanry for life, at will, or other: 
wiſe. As if the king grants land to J. S. to 
have to him and his heirs male, without ſayi 
of his body, the habendum or limitation of el. 
tate on the grant being void for the uncertainty, 
that grant. is held void'to all intents, fo that 
the grantee ſhall not be tenant: at will to the 
king. 1 Co. 43. b. 49. 4. 18 Hen. 8. Br. patents. 
104. Gl 18 n | 
But admitting, that the grant was not utte 
void, the beſt eſtate that paſſed by it was only 
at the will of the queen, as appears by the 
book, 17 Ed. 3. 45. which is a direct authority 
in point. For there, a ſcire fucias was brought 
againſt a dean of a free chappel of the king, to 


have execution of an annuity recovered againſt | 
his predeceſſor. Thorp, we tell you that the 


king by his charter, which is bere, bath given us 

the Deanry, and in the charter it is not determined 

how long to hold, fo that it cannot be intended but 

at the will of the ing; judgment, if the writ hy- 

eib againſt us; R. Th. be claimeth no &flate in 

certainty, and ſheweth no cauſe why the writ 

ſhould not lie againſt him; judgment, and we pray 
execution. Tho if another perſon maketh ſuch 
deed, and giveth not in certainty, a freehold ball 
paſs, but as to the king it is not fo, fur if be gi- 
veth land or tentment in ſuch manner, the grantet 
all bold only at will. A 2 
os According 


as A &A tr fun, my ow > 


| and Chapter of Fernes, (9c. 

According to this opinion of Thorp, it was 
held in the ſtar chamber, 1 Mar, Dyer, 109. 4. 
that if the queen by her charter grants land 


probis bominibus ville de Iſlington, without ſay- 


ing babendum eis, beredibus aut ſucceſſoribus ſus, 


rendering rent; that this is a good corporation 


tothis purpoſe, but that = are only tenants at 
will of the land. See 5 Ed. 4. 8. b. the caſe of 


Carter king at arms, where that office was 


granted to one without limitation of eſtate, and 
it was held that he was an officer at the will of 
the king. | 
Then if Turner was dean only at the queen's 
will, ſhe hath determined her will, by the ſe- 
cond grant made to Campion, becauſe the ſe- 
cond grant was to commence in præſenti, and 
doth not need to ſignify the determination of 
her will by expreſs words, as is holden Dyer 


107, 1 Co. 50. 4. and this appeareth alſo. 


by the judgment of the parliament, in the 
act of 6 Hen. 8. c. 15. which provideth that the 
ſecond patent ſhall recite the firſt patent made 
by the queen durante blene placito, otherwiſe the 
firſt ſhall not be void, as it was by law, before 
the making of that act: but that act is not in 
force here. 


Secondly, it was objected, that ad mitting 


that the grant made to Turner was good during 
his life, yet he was deprived by the biſhops 
ſentence, by which the deanry became void be- 
fore the ſecond grant made to Campion ; which 
ſentence of deprivation, altho the deanry be 
donative by the king's letters patents, is not 
void, but ſtands in force until-it be reverſed by 


appeal. For a deanry is a ſpiritual dignity, as 


I 4 is 
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is held in Goodman's caſe, Dyer 273. and the 


biſhop, by common intendment, hath ordinary 
juriſdiction over all eccleſiaſtical cauſes within 
his dioceſe; and altho' he hath committed a con- 
tempt in viſiting the king's donative, and 


giving ſentence of deprivation (as Barlow bi- 


ſhop of Bath incurr'd the penalty of præmunire in 
ſuch a caſe, Brook, Premunire 21.) yet the ſen- 
tence is not void; and to that purpoſe is the 


difference taken by Parning, ig Afſ. p. 2. 


that if a man hath a name of dignity, and be 
ouſted by him who hath colour to ouſt him, 


of his dignity, as by the ordinary, tho! it be by 


an undue deprivation, there he mult ſue to have 
reſtitution ot his dignity, before he can ſue by 
that name ; otherwiſe, if he be ouſted by ano- 
ther. And according to this is the opinion of 
Herle and Scroope, 8 A. p. 21. ſee alſo the caſe 


of Vere and Jeffreys, 5 Co. 30. a. 


Thirdly, it was objected, that the confirma- 
tion, made in ſuch manner as is found by the 
verdict, 1s good enough. For firſt the dean 
may well give his aſſent, and fix the ſeal of the 
chapter by a proctor or ſubſtitute, and it ſhall 


be as available, as if he had been perſonally pre- 


ſent. Qui facit per alium, per ſe ipſum facere 
videtur. And ſo the lords in parliament give 
their aſſent by their proxies. And altho' this very 


point was made a queſtion, 3 & 4 Phil. & Mar. 


Dyer 145. b. where a biſhop granted a fee farm 
of land which he had in right of his biſhoprick, 
and confirmation was made by the dean and 
chapter abſente decano in remotis, ſed præſente 
prefidente decani, quem per ſimplex verbum deca- 
nus conſlituit ſuum locum tenentum, & voy ti 

claves 
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and Chapter of F ernes, Sc. 


caves ſuas, una cum voce & autoritate decani, 


G hoc intratur in reg iſiro juxta antiquam conſuetu- 
dnem, whether the ſucceſſor could avoid this 
grant, was moved coram juſticiariis, &c. altho' 
their reſolution in this point doth not appear, 
yet it appears that it was an ancient cuſtom 
that the dean might make a ſubſtitute in ſuch 
caſes, and if ſuch cuſtom hath been uſed, the 
acts made by ſuch ſubſtitute ſhall be good and 
available in law, for the reaſon put in the caſe of 
corporations, 4 Co. 717. 6. 

Alſo the confirmation is good enough, altho" 
the particular prebendaries, who made the 
greater part of the chapter, gave their aſſents 
at ſeveral times. For as in making their 
common acts, they are not bound to any place 
certain, as to their chapter houſe, (for any place 
in which they will aſſemble to make their com- 


mon act, is a good chapter houſe, 21 Ed. 26. 


9 Ed. 4. 39. 14 Hen. 6. 16.) fo they are not“ 


bound to any certain time to give their confents, 
but if their conſent appears by ſuch proof as the 
law requireth, it is ſufficient ; and that proof is 
certainly the fixing their common ſeal. 14 Hen. 
6. 17. a, For there it is ſaid, that the fixing of 
the ſeal ſheweth their agreement; and there 
Poſt;n ſaith, how can their aſſent be better proved 
than by the affixing their common ſeal ? See 4 Ed. 
2 Fitz, Obhigat. 16. and altho* they have ex- 
preſſed their aſſents at ſeveral days, by parol or 
ſignature, yet the fixing their ſeal uniteth their 
* aſſents, and maketh one joint aſſent ot 
all. 

And the deed of a corporation doth not need 


delivery, as the deed of a natural perſon, but 
f the 


122, 
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the affixing the common ſeal only, gives per- 


fection to it. Allo in many caſes, t, after 


Co. Litt. 9. 6. 
94. 6. 


Wherea grant g 
without limi- 
tation of ef. 
tate will be 
good; and 
where not 


an act done, giveth force to it, as attornment 
giveth force to a grant of a reverſion made be. 
fore; and if a diſſeiſin be made to the uſe of 
I. S. his agreement afterwards will make him a 
diſſeiſor, as well as if he had been preſent at 
the time of the committing of the diſſeiſin. 3. 
pP. 8. 38 Ap. 9. EVO 
But on the other part, it was anſwered þ 

the council of the plaintiff, and reſolved by the 
court, firſt that the gift or grant of the 

of Fernes made by queen Elizabeth to Turner 
without limitation of any eſtate in it, was good, 
and that he had as large an eſtate in the deanry 
by that grant, as any dean who is elective can 
have in his deanry, which he hath by election. 
And for the clearing of this point, three 


difference of the perſons who are. grantors ; 
another, from the different qualities of the 
things granted ; and the third, from the diffe- 
rent capacities in which the grantees may take 
the things. 

1. For the firſt diſtinction; if a common 
perſon grant rent, or other thing which lyethin 
grant only, without limitation of any eſtate, by 
the delivery of the deed only a freehold paſſeth, 
17 Ed. 3.45. 4. and the reaſon is, becauſe the 
grant of a common perſon ſhall be taken ſtrong- 
eſt againſt the grantor. 7 Af. p. 1. But if the 
king grant rent or land without limitation of 
any eſtare, the grant is merely void for the un- 
certainty, and the grantee ſhall not be tenant at 
will to the king, as it is ruled in the ol 

ton 


ſtinctions were taken; one ariſing from the 


and Chapter of Fernes, He. 
Alton Woods cited before; and the reaſon is, 


becauſe the king's grant ſhall be taken in the 


ſtrongeſt manner, for his benefit and advan- 
tage; and if it can be taken in a double intent, 
it ſhall be adjudged void for the doubtfulneſs of 
it And this diſtinction ariſeth out of the dif- 
ference of the perſons who are grantors. 

2. The diſtinction that ariſeth out of the dif- 
ferent qualities of the things granted, is this. 
f the thing granted be of ſuch nature, as that 
divers eſtates may be limited af it, as land, 
ſeignory, rent, Fc. if the king, in his grant of ſuch 
thing, doth not limit any certain eſtate to the 
grantee, nothing ſhall paſs by the grant, but it 
ſhall be adjudged merely void for the uncer- 

tainty, as is ſhewn before: but if the thing 
| granted be ſuch, whereof divers eſtates cannot 


be limited, but one eſtate only is incident to it, 


which the law limits without any limitation 
made by the grantor, of ſuch thing the king's 
grant cannot be doubtful or uncertain, the king 
cannot err, or be deceived; for error eſt in bivio, 
and no error can be, where there is only one 
way to be taken. 

But what thing is it, to which one eſtate 
only is incident by law, and of which divers 
eſtates cannot be limited? certainly it is an 
ofice. But what office? certainly, ſuch office, 


as by law runneth in perpetual ſueceſſion, and 
not in courſe of deſcent, and of which the officer 
is always a body politick; and of ſuch nature 


are all offices eccleſiaſtical. Plowd. Comm. 497. @, 


For of divers ſecular offices ſeveral eſtates may 


be limited, as of the offices of conſtable of 


England, marſhall, ſheriff, warden of the fleet, 
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Cc. which may be granted in fee, in tail, for 
life or at will: and the realon is, becauſe ſuch 
temporal officers have their offices in their na- 
tural capacities, and the king in policy may 
. ſuppreſs and revive theſe offices pro loco et tem- 
pore, and by conſequence may limit temporary 
eſtates in them. | 5 JM 

But eccleſiaſtical offices, as a biſhopri 
deanry, rectory, Sc. which are inſtituted for 
the government of the holy church, require to 
be continued in courſe of perpetual ſucceſſion ; 
and therefore no man can take ſuch office in his 
natural capacity, but every ſuch eccleſiaſtical 
| officer is a body politick ip/o facto, as a parſon 
= is incorporate by the Eommon law, 40 Ed. z. 
| 27. And ſo is a biſhop, dean, &c. and all theſe 
have their offices in a politick capacity; and in 
courſe of ſucceſſion; and theſe are the offices 
of which the law determineth an eſtate certain, 
and of which a diverſity of eſtates cannot be 
limited. 2 
3. And ſo the third diſtinction appeareth, viz. 
that which ariſeth out of the different capaci- 
ties of the grantees; for a grantee of a tempo- 
ral office, as of the office of conſtable or mar- 
ſhal, may take it in his natural capacity, and 
his heir ſhall take it in courſe of deſcent, 
if an eſtate of inheritance be limited of it; 
but a grantee of a ſpiritual office, viz. a bi- 
ſhoprick or deanry, &c. cannot take it in a natu- 
ral capacity, nor in courſe of deſcent, but in a 
politick capacity, and in courſe of ſucceſſion 
only, for no other eſtate can he have in it, nor 
can be limited of it. A biſhop cannot have an 
eſtate at will, for years, or for life, or in tail in 
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and Chapter of Fernes, cc. 25 
his biſhoprick, nor a dean any ſuch 2 

eſtate in his deanry; they have no leſs than an 

eſtate in fee, but not to them and their heirs, 

but to them and their ſucceſſors. 

For this reaſon, when the king granteth and A grant of 2 
giveth a biſhoprick (for all biſnopricks in this biſhoprick, 
kingdom are given and granted by letters pa- denn. e 
tents by the ſtat. 2 Eliz. c. 14.) there needeth 3 of 
no limitation of eſtate in the grant, no more eſlate. 
than in the inveſtiture per annulum & baculum 0 
made by the antient kings of England before 
the Norman conqueſt, and after. For king 
Jobn was the firſt king who by his charter, 
dated 15 Jan. in the 16 year of his reign, 
granted power and liberty to all churches ca- 
thedral and conventual in England, to make 


canonical election of their prelates pe:ita prius 
olf him, his heirs, and ſucceſſors, licentid eligen- 


d, &c. which charter is found in Mas. Par. 


Hiſt. Mag. fol. 253. 


But where the king at this day in this realm, 
giveth and granteth a biſhoprick or deanry by his 
letters patents, there needeth no limitation 
of eſtate, for the law hath limited the eſtate be- 
fore; as in the aſſignment of dower to the wi- 
dow of the king's tenant, no eſtate is limited, 
F. N. B. 263. c. for the law createth her eſtate 
before. So upon preſentation, inſtitution, or 
induction of a parſon to a rectory, there is no | 
limitation of the eſtate waich the parſon is to , Bas dl. 
have in the rectory, yet the law giveth him af he No * 
fee in right of his church. fee at all, it is 
And as in a grant of a deanry made by the 2 very limited 
king there needeth no limitation of eſtate, ſo if = * mol 
a particular eſtate be limited of it, as for life, ht 0. Li. 
or 341. 4. 6, 
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or years, this would be repugnant-and-contry. 

dictory to the grant. For the Dean cannot 

take the deanry but to him and his ſucce 

which is an eſtate in fee, and therefore ſuch 

limitation would be void. As if a feoffment if 

made to J. S. and his heirs Babendum for life, 

this habendum is void, being contrary to the 

premiſſes. 21 Hen. 8. Br. eſtates. 50. ſee 11 Hen, 

| 7. 12. 4. if land be granted to the mayor and 

[38 | commonalty, without ſaying more, they have 

| a fee fimple. n 

Alſo a deanry which is donative cannot be 

granted for years, or at will only, becauſe of 

the great inconvenience that would follow. For 

the freehold of the land which the dean hath, 

in right of his deanry only, would be by this 

means in perpetual abeyance, which | inconye- 

nience the law will not ſuffer. | | 

| Alſo a deanry or biſhoprick cannot be granted 

= for life only, on account of another inconve- 

nience, for a dean or biſhop may have a writ of 

right, Litt. /. 645. which writ cannot be brought 

by him who hath an eſtate only for life, and 

= by that means the church would be diſinherited 

| and without remedy, which the law will not 

: permit. g 

| Whether the As to the ſecond objection, viz. that Turner 

ol deprivation of was deprived by the biſhop's ſentence, which 

| | | the dean, of ſentence was never reverſed by appeal, and fo the 
l 
N 


* 


ny 40. deanry was void, when the grant was made t0 


native, by the Campron, by which Campion was lawful Dean 

biſhop is void when the leaſe in queſtion was confirmed, it 

| —_— void- was ſtrongly argued «by the council of the 
4 | plaintiff, that the ſentence of deprivation was 
| utterly void, and that Turner remained dean 
notwithſtanding that ſentence. 


For 
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and Chapter of Fernes, & c. | 
For that deanry is donative by the king 
letters patents, not viſitable by the biſhop, and 
by conſequence out of his juriſdiction, and fo 
the ſentence of deprivation is void, being co- 
rom non judice ; as judgment of frank fee in a 


court of antient demeſne, 11 Hen. 4 17. judg- 


ment given in the marſhalſea upon a contract 
made out of the verge, and where none of the 
party is of the king's houſhold ; and judgment 
n the court of admiralty, de re fati4 in co-pore 
comitatus, 19 Ed. 4. 8. 20 Ed. 4. 15. and 
judgment given in the common pleas upon an 
appeal of murder brought there, 22 Ed. 4. 33. 
ſuch judgments are void where the judges have 
no juriſdiction; therefore this ſentence was 
void in this caſe, the deanry being the king's 
donative, and exempt from the biſhops ju- 
riſd1cion. 


For the ordinary hath nothing to do with King's dona- bo 
a donative, which paſſeth by gift to the par- . 2 5 


ſon without inſtitution or induction, 8 A. pl. 3 1. ge 
and that the king's donatives are exempt from _y > VI 


the viſitation of the ordinary, and not viſitable 
by him, ſee 20 Ed. 3. Fitz. Excom. g. 16 Ea. 3. 
Fitz. Brief. 660. 21 Ed. 3. 60. 6 Hen. J. 14. 
Cawdrey's caſe, 5 Co. 15. a. for the viſitation of 
all the king's donatives belongeth properly tothe 
lord chancellor, F. N. B. 42. a. or elſe the king 
may make ſpecial commiſhoners for that pur- 
pole, 6 Hen. 4. 14. and Goodman's caſe, 10 Eliz. 
Dyer 273. where the biſhop of Bath and Fells 
had a ſpecial commiſſion awarded to him by 
king Ed. 6. to viſit the dean and chapter of 
Wells, by virtue of which authority Goodman 
was deprived. But in this caſe the biſhop of 
Fernes had no commiſſion to viſit the dean, and 

therefore 
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| therefore altho' he hath committed a contempt 


againſt the queen, for which he was puniſhable, 
yet the ſentence of deprivation being a nullity, 
ſhall not aggrieve the dean, no more than a 
judgment at common law, being given crap 
non judice, ſhall aggrieve the party | againſt 


| whom it is given. And the reaſon of the judg. 


ment in the caſe of Vere and Jeffreys ſeems to 
to rule this point; for there it is holden, that 
if the ordinary of a dioceſe commit admini- 
ſtration of the goods of an inteſtate, who hath 
bona notabilia in different dioceſſes, ſuch admini- 
ſtration is merely void, as well as to the goods 
within his dioceſe, as elſewhere, becauſe he can 
by no means have juriſdiction of the cauſe. 80 
in this caſe the ſentence of deprivation is merely 
void, becauſe the biſhop, as ordinary, can by 
no means have juriſdiction over the king's do- 


native, which is utterly exempt from his yurif- 


diction by law. | 

But as to this point, Ley chief juſtice bef#tavil, 
and was rather of opinion that the ſentence of de- 
privation was effectual in law, until it was rever- 
ſed by appeal. And upon the caſe of Yere and 
Jeffreys he took a difference between a miniſterial 


act and a judicial act. Committal of adminiſtra- 


tion is but a miniſterial act, and ſhall therefore be 
void in the caſe aforeſaid, but deprivation is a ju- 
dicial act, which ſhall not be void but by another 
judgment upon appeal. Alſo where it is ſaid J. 
N. H. 42. A. that a prohibition ſhall be directed 
to the ordinary, that he ſhall not viſit the king's 
donatives, this proves that the eccleſiaſtical 
court hath juriſdiction in cauſes of the ſame na- 


ture, and ſo hath colour to proceed to ſentence, 


and if a prohibition doth not come before ſen- 


| tence, it ſhall ſtand until it be reverſed upon 


appeal.* WE 
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But as to the third point, it was reſolved by 2 
all the court, that although Turner had been 
well deprived, and Campion been lawful dean 
at the time of the confirmation made, yet the 
leaſe made to the defendant was not well con- 
firmed, neither by the dean nor by the greater 
part of the chapter, as it ought to be by law 1n 
this caſe. 8 

1. Firſt, no confirmation was made by the A member of 
dean, for he made a proctor who was merely a the chapter 
ſtranger to the chapter, and not capable of ſuch h 
procuration, and therefore all that he hath done not — 
is void by the rules of the canon law, and of ber, his proc- 
the common law. The rule of the canon law tor or ſub- 
in ſuch caſe is, Ab/ens non poleſt demandare vo- ſtitute. 
tum ſuum niſi uni de capitulo. Inſt. jur. can. lib. 
1. cap. Electionibus. And another rule is, Opor- 
tet quod procurator ſemper inſtitutus fit de collegio, 
And another, Votum dari non poteſt per literas. 
And the rule of the common law is agreeable 
to the canon law in this point. For in parlia- 
ment, as hath been ſaid before, the lords may 
give their votes by procuracy or proxy; but 
their proctors muſt be lords and members of 
the ſame houſe, for a ſtranger is not capable of 
ſuch proxy. But where a corporation will paſs A member of 
any intereſt, the common law will not ſuffer 2 corporation 
that the members of the corporation ſhall give 200 5" 
their aſſent by proctors or ſubſtitutes, And any act, which 
therefore, 11 Hen. 4. 64. upon a compolition is to charge 
for tythes, a parſon grants an annuity to the the corporati- 
abbot of Batiell, which grant is confirmed by - b Proxy: 
the biſhop, dean and chapter, who are the pa- 
trons ; and it appears by the deed of confirmati- 
on that the dean was abſent and did not put his 
ſeal to it, but that the chantor was his commiſ- 
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fary and put the ſeal for bim there it is held 
that although the dean may have a preſident or 
commiſſary to exerciſe his ſpiritual juriſdiction, 
yet ſuch commiſſary cannot charge the poſſeſſi 
ons of the church. And ſo the queſtion moved 
in 3 and 4 P. and M. Dyer 145. cited before, 
is reſolved by the rule in this book. 


The conſent 2. The major part of the chapter have not 


of the chapter given their conſent to this confirmation. For the 


| ought to be at entire chapter conſiſted of eleven perſons, and 


EIS 9 1 of them only with the dean's proctor 


place, 


were preſent when the ſeal was affixed to the 


confirmation. And that the major part of the 


corporation ought to conſent to all acts which 
are to bind the corporation, is manifeſt alſo by the 
rules of the canon and common law. The rule 
of the canon law appears in Panorm. cap. Cum in 
cunctis, where it is ſaid, authoritas & poteſtas capi. 
tuli conſiſtit in majori parte ejus & ſaniori, & fic to- 
tum capitulum facere dicitur, quod facit major & 
ſanior pars; & hoc verum eſt in omnibus actionibus 
& eleftiomibus, preterquam in electione Romani 
Pontificis, ubi oportet quod dug partes conſentiant, 
The common law hath the ſame rule, 14 Hen. 
8. 29. where it is ſaid, that the dean and the 
major part of the chapter make the corporation, 
and their act is the act of the corporation, ak 
though the others do not agree. So 21 Ed. 4. 
27. It is ſaid, ubi major pars, ibi tota, 15 Ed. 
4. 2. 4. 9 Hen. 6. 32. to the ſame purpoſe. 

And this difference was taken, viz. that in 


colleges and corporations, the major part of 


the members ought to give their voices in nu- 
mero diſtindto; but in confuſed and uncertain 
numbers, as in the election of members of 


parliament, or of coroners or verderors in the 
county 


and Chupler of Fernes, oc. 1 
county court, the greater voice or acclamati- | 
on is ſufficient to-ſhew the aſſent of the greater 
part of freeholderswho:n.ake tie election, Plow. 
| Comm. 126. 4. And as the major part of the 
0 chapter ought to conſent in making this con- 
5 firmation, and this conſent ought to be ex- 

preſſed by the fixing of the ſeal, as is held, 
t 14 Hen. 6. 17. ſo they ought to make it at one 
mme and place, for other wiſe it may be called 
d ofen/us, but not cunſtnſus, whereas the leaſe 
r ought to be confirmed cum aſſenſu & con- 
e ſenſu of the dean and chapter; for as a body | 
C natural cannot make any perfect act, if it he | 
bh WW dimembered, | iz. if the head be in one place 
© WH and the hands in another place, & fic de cæten 
e ,, ſo it is of the body politick, the perſons 


| 
vo are members of it ought to be capitulariter P | | 
F congregati in one certain place; » otherwiſe, if ; | 
bey be ſcattered and diſperſed in ſeveral places, | 
dat which they do ſhall not be ſaid to be the | 
aof the corporation, but of the individuals, | 
Y and therefore Panermitan ſaith; Univerfitas vel | 
. WH orporatio non dicitur aliguid facere, niſi id fit | 
: cullegialiter deliberatum, etiamfi major pars id | 


ſaciat. See 15 Ed. 4. 2. a. where the major 


„ bert of the monks ſubſcribed their names to a 
a deed of the abbot, but it was not expreſſed, 
+ that it was made with the aſſent and conſent of 
. the convent, it ſhall be ſaid to be made by the 
i particular perſons who ſubſcribed it, and not 


by the corporation, and ſuch deed ſhall not bind 

f the houſe. 

4 Yet it was agreed, as hath been ſaid before, 

? that the dean and chapter are not confined to 

) their chapter houſe, but that they may aſſemble 

and make their acts elſewhere ; and therefore it 
K 2 19 
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is held 21 Ed. 4. 26. that where: a. deed beareth 
date in domo capitulari, averment may be, that 
the deed was delivered in anothet place. And to 
that purpoſe is 27 A. p. 23. the caſe of 3 
prior alien. Vet it is neceſſary that they aſſemble 
in ſome certain place, and that the major part be 
preſent in that place, when they give their con- 
ſent to any common act. And therefore the elec · 
tion of coroners ought to be made in pieno cumitu- 
tu, as appeareth by the writ de carunatort elipendb, 
Reg. 177. a. Alſo the conſent of the major part 
of the chapter ought to be given at one time, 
fimul & ſemel, bor path Ene and at ſeve- 
ral times, for it is not conſenſus; if it be not mul 
For conſenſus eſt voluntas multorum, ad quos res 
pertinet, ſimul juntda. And therefore Panormit. 
cap. Cum in ecelgſia, faith, /i ron ſentiant us ſingul 
& non collegialiter, cum aftus per communem con- 
ſenſum debeat expediri, non valet. And in Ai. 
tut. juris canon. lib. 1. cap. de electionibus, it 
is ſaid in the gloſs, Electio quæ a principio fuit 
nulla, quia. fadda à minori parte capituli, non po- 
teſt convalidari per conſenſus par ticulares ſuperve- 


nientes. | 


Agreeable to this rule is che reaſon of the 


caſe put in Doct. & Stud. Br. Judgm. 148. that 
if a femme ſuffer a recovery of her jointure a. 
gainſt the ſtat. 11 Hen. . without the aſſent of 
him in reverſion, and afterwards he in the re- 
verſion releaſe to the recoverer by fine, this al 
ſent cometh too late, and cannot make the re- 
covery good which was once void. .So in this 
caſe, when the deed of confirmation had the 
chapter ſeal affixed to it, then it was void for 


want of the conſent of the major part of the 


chapter, and therefore by the ſtragling _ of 
three 
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three other prebendaries given afterwards,it ſhall 
not be made good, where it wag void before. 
And upon this laſt point principally, after 
ſeveral arguments, the court gave judgment 
for the . plaintiff; * and by this judgment the 
biſhop of Fernes recovered a houſe, for his ha- 


bitation; whereas, before, all the manors and 


manſions of the ſee being aliened by his prede- 


ceſſors, he had not ubi reclinaret caput ſuum. 
The attorney general, and Bolton recorder of 


Dublin, were of council with the plaintiff; and 
the ſollicitor-general, and Jobn Meade of the 
Midale-temple, with the defendant. 18 
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MITE it, is * bens that the land 

poſſeſſed by the meter vriſbꝰ within this 

realm, were divided into ſęveral territories or 
countries, and the inhabitants of every Iriþ 
country were divided into ſeveral ſepts or 
lineages. 

Secondly, in every Iriſh territory there was 
a lord or chieftain, and a Taniff, who was 
his ſucceſſor apparent, And of every Irifþ 
ſept or lineage there was alſo a chief, who was 
called a canfiny or caput cognationts. 

Thirdly, all thę poſſeſſions within theſe riß 
territories (before the common law of Enp- 
land was eſtabliſhed in-thisTealm, as it now is) 
ran always, 'vithervin' courſe gf taniſtry or in 

. courſe of g aneh Ever ſeignory or chiefry 
with the portion which paſſed with it, 
went without parti to the faniſt, who al- 

ways came in by election or ſtrong hand, and 
not by deſcent; but all the inferior tenancies 
were partible between the males in gavel- 
kind. 

Yet the eſtate which the lord had in the 
chiefry, or which the inferior tenants had 
fi gavelkind, was not an eſtate of inheri- 

Ane 


e, but à temporary or tranſitory . 
| or 


3 1 mg — 


f Gavelkind, 


For as the next heir of the lord or chieftain 
was not to inherit the chiefry, but the oldeſt 
and worthieſt of the ſept, (as is ſhewn before 
in the caſe of 7aniftry) who was often re- 
moved and expelled by another, who was more 
active and ſtrong than he, ſo the lands of the 
nature of gavelkind were not partible amongſt 
the next heirs males of him who died ſeiſed, 
but amongſt all the males of his ſept, in this 
manner. | 

The canfinny or chief of a ſept (who was 
commonly the moſt aatient of the ſept) made 
all the partitions at his diſcretion ; and after the 
death of any ter-tenant who had a competent 
portion of land, aſſembled all the ſept, and 
having thrown all their poſſeſſions into hotehpot, 
made a new partition of all; in which par- 
tition he did not aſſign to the ſon of him who 
died the portion which his father had, but 
he allotted to each of the ſept, according to 
his ſeniority, the better or greater portion. 

Theſe portions or purparties, being ſo allotted 
and aſſigned, were poſſeſſed and enjoyed accor- 
dingly, until a new partition was made, which at 
the diſcretion or will of the canfinny was to be 


ſo by reaſon of theſe 97 partitions and re- 


tain z and the uncertainty of the poſſeſſions was 
the very cauſe that no civil habitations were erect- 
ed, no encloſure or improvement was made of 


of gavelkind was in uſe, eſpecially inU/ter,which 
ſeemed to be all one wilderneſs, before the new 
K 4 plan» 


made on the death of each inferior tenant. And 
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movals or tranſlations of the tenants from one . 
portion to another, all the poſſeſſions were uncer- 


the lands in ther; countries where this cuſtom 


£ — 


27 be TIriſb Cuſtom 


plantation made by the Englith aridertalicn 
there; and this was the fruit of this 1rifb ga. 
veltind 

Alſo by this Vriſb cuſtorn of gavelkind, bal. 
tards bad their portions with the legitimate, 
the wives were utterly excluded of dower, and 
the daughters were not inheritable, although 
their father had died without iſſue male. 
that this cuſtom differed from the cuſtom of 
gavelkind in Kent in four points. 


How different For 1. by the cuſtom of Kent the land of 


from the es the nature and tenure of gavelkind is partible 


cuſtom of 
gavelkind. 


. eft in Wallia, quam in Anglia, quoad ſucceſſionem 


among the next heirs males only; and ſuch 
copatceners after partition have a certain eſtate 
of inheritance in all their portions. 

2. The baſtards are not admitted to inherit 
equally with the legitimate fons. 

3. The wife of every tenant in gavelkind is 
endowable of a moiety. 

4. For default of males the heirs female 
inherit; ſee Lamb. Peramb. of Kent, fol. 570. 

And therefore the cuſtom of Gavelkind uſed 
in Kent hath been always allowed and approved 
of, as a good and lawful cuſtom by the ant of 
England. 

But this {riſþ cuſtom of gavelkind was agree- 
able in ſeveral of theſe points to the cuſtom of 


gavelkind which was in uſe in North Wales; 


which cuſtom was reproved and reformed by 
the ſtat. of Rutland, made 12 Ed. 1. For there 
it is ſaid, Quia hactenus mulieres non extiterant 
detate in Waliia, Rex concedit quod dotentir. 
And afterwards it is ſaid, quod aliter uſitatum 


beredidatis, eo yy bereaitas partibilis eſt imer 
 baredes 


heredes maſculos, & a tempore cujus non extite- | 
iu memoria partibilis  extitit dominus rex non 
dull, quod conſuetudo il a penitus abrogetur, ſed 

wd hereditates remaneant partibiles inter conſi- 
miles heredes, ficut eſſe conſueverunt, hoc excepto, 
quad baſtardi non habeant de cetero bæreditates, 
ac etiam quod non babeant propartes cum legitimis, 
nec fine legitimis. Et ft forte bæreditas aliqua ex- 
tunc, pro defettu hæredis maſculi, deſcendat ad 
lgitimas mulieres, heredes ultimi anteceſſoris ſui 
inde ſeifiti, volumus de gratia noſtra ſpeciali quod 
exdem modo mulieres legitimæ habeant propartes 
ſuas fibi inde in curia noſtra affignandas ; licet 
hoc fit contra conſuetudinem Wallenficam ante 
yftatam. See the ſtatute of 34 H. 8. c. 28. 
Raftal, Wales 32. where the cuſtom of gavel- 
kind in Wales 1s utterly aboliſhed, with divers 
pery uſages reſembling other cuſtoms of the 
Iriſh. 
For theſe reaſons, and becauſe all the ſaid Adjudged un- 
lriſb countries, and the inhabitants of them, lawful, 
from henceforward, were to be governed by 
the rules of the common law of England, it 
was reſolved and declared by all the judges, 
that the ſaid 1riſþ cuſtom of gavelkind was void 
in law, not only for the inconvenience and un- 
reaſonableneſs of it, but becauſe it was a meer 
perſonal cuſtom, and could not alter the deſcent 
of inheritance. | 

And therefore all the lands in theſe Jriſb 
countries were now adjudged to deſcend ac- 
cording to the courſe of the common law, and 
that the wives ſhould be endowed, and the 
daughters ſhould be inheritable to theſe lands, 
notwithſtanding this Iriſb uſage or cuſtom. 


And 
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ſole property tains claim to have ſole property in a certain 


in wives, ad 


judged un- 
lawtul. 


Ul 


portion of goods during the coverture, with 


judged from henceforward poſſeſſed and enyoy- 


The Iriſh Cuſtom, Nc. 
And where the wives of Jriſb lords or chief. 


power to diſpoſe of ſuch goods without the 
aſſent of their huſbands ; it was reſolved and 
declared by all the judges, that the property af 
ſuch goods ſhould be adjudged to be in the 
huſbands, and not in the wives, as the common 
law is in ſuch caſe. | pg ps 
This reſolution of the judges, by the ſpecial 
order of the lord deputy, was regiſtered a. 
mongſt the acts of council; but there this pro- 
viſion was added to it, that if any of the meer 


Iriſh hath poſſeſſed and enjoyed any portion of tic 
land by this cuſtom of Jriſb gavelkimd, before WM P! 
the commencement of the reign of our lord Ml 5. 
the king, who now is, that he ſhould not be be 
diſturbed in his poſſeſſion, but ſhould be con- 0 
tinued and eſtabliſhed in it. But that after the W 
commencement of his majeſty's reign, all ſach f 
lands ſhould be adjudged to deſcend to the Cc 
heirs by the common law, and ſhould be ad- a 


ed accordingly. 
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Mich. 9 Jac. In the court of Caſtle 
Hove Chamber. 


The courſe of trial of legitimation 
and baſtardy. 


N information was exhibited in the Caſtle 

Chamber againſt the biſhop of K. and C. 
B. and others, who by practice and combina- 
tion between them, and by undue courſe of 
proceeding, endeavoured to prove the ſaid C. 
B. who was ever before reputed a baſtard, to 
be the legitimate ſon and heir of G. B. eſq; 
to the diſinheriſon and defamation of E. B. 
who was the only daughter and heir of the 
faid G. B. and on the hearing of the cauſe, the 
caſe appeared to be this: 

About 26 years before the exhibiting of the 
bill, the ſaid G. B. had iſſue the ſaid C. B. by 
an Iriſb girl, who during the life of GC. B. was 
not reputed his wife, but his concubine ; and 
the faid C. B. for the whole time aforeſaid, was 
only taken for the natural ſon of the ſaid G. B. 
and not for his legitimate ſon. | 

After this, viz. 16 years after the birth of 
C. B. his mother being in full life, G. B. took 


bo wife a lady of good eſtate and reputation, 


with the aſſent of her friends, and had iſſue by 
her the ſaid E. B. and died. After the death 
of G. B. C. B. his reputed ſon, and his mo- 
ther, who is yet alive, were ſilent for the ſpace 
of nine years, but now lately they gs 
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and combined with the ſaid biſhop of X. being 
of their blood, and with others, to prove the 
, legitimation of the ſaid C. B. by an irreguly 
and undue courſe, to the intent to baſtardiſe and 
diſinherit the ſaid E. B. | 
According to which. practice and combing. 
tion, the biſhop, without any ſuit being com- 
menced or moved in any w the king's tem- 
poral courts, or any writ directed to him, to cer- 
tify baſtardy or legitimation in this caſe, and 
what is more, without any libel being exhibited 
in his eccleſiaſtical court, touching this matter, 
of his own head, privately, and not convocatir 
convecandis, nine years after the death of the 
ſaid G. B. took the depoſitions of ſeveral wit. 
neſſes, to prove that the ſaid G. B. 29 years 
before, had lawfully married and took to wife 
the ſaid 1rih girl, the mother of the ſaid C. g. 
and that the ſaid C. B. was the legitimate fon and 
heir of the ſaid C. B. and theſe depoſitions ſo taken, 
the ſaid biſhop cauſed to be engroſſed and redu- 
ced in form of a ſolemn act, and having put his 
ſignature and ſeal to this inftrument, delivered 
it to the ſaid C. B. who publiſhed it, and by 
colour of this inſtrument or act, declared him- 
ſelf to be the fon and legitimate heir of the ſad 
G. B. &c. And for this practice and miſde- 
meanour the ſaid biſhop of K. and others 
were cenſured, and on that theſe points were 
reſolved. „ 
Matrimonial Firſt, Although all matrimonial cauſes have 
. cauſes not de- been of long time determinable in the eccleſi 
3 ry aſtical courts, and are now properly within the 
af comes ap Juriſdiction and conuſance of the clergy, jet 
FRY it was not fo, ab initio; for as well cauſes of 
matrimony, as cauſes teſtamentary, were civil 
cauſes, and appertained to the juriſdiction of 


- 
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he civil magiſtrate, as is well known to all 
drilans; until the chriſtian emperors and kings, 

p do hohour to the prelates of the clergy, 
granted to them conuſance and juriſdiction in 
theſe: caſes. 91 

And therefore the king of England, who is, King hath a 
ind always of right hath been the fountain of ſuperinten- 
al juſtice and juriſdiction in all cauſes, as well dg over 
eccleſiaſtical as civil, within his dominions, al- ngo fe _— 
though he alloweth- the prelates of the church ſpititual | 
to exerciſe their ſeveral juriſdictions in theſe courts. | 
cauſes, which properly belong to their conu- 
ance, yet by the rules of common law, he | 
hath a ſuperintendency over their proceedings, if 
with power of direction when and how they 
ſhall proceed, and of reſtraint and correction 
if they do not proceed duly in ſeveral caſes; 
35 is manifeſt by the writs of ſeveral natures, 
directed to biſhops, by which the king com- 
mands them to certify Baſtardy, Excommunica- 
tim, Profeſſion, Accouplement in lawful matri- 
mony, of admitias clericum, de cautione admit- 
tenda, &c. and alſo by the writs of Prohibition, 
Conſultation, and Attachment on Prohibition. 
| Secondly, It was reſolved that the queſtion In caſes of 
of baſtardy or. legitimacy ought to be firſt baſtardy or 
moved in the king's temporal court, and iſſue + args 4 
on it ought to be there joined; and then it gig joined in 
ought to be tranſmitted to the eccleſiaſtical the temporal 
court, by the king's writ, to be examined and tri- court. 
ed there; and upon that the biſhop is to make a 
certificate to the king's court; to which certifi- 
cate, being made in ſuch due manner, the law 
gives ſuch credit, that all the world ſhall be 
bound and eſtopped by it. But on the _ 
| and, 
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ving iſſue by Letice a ſon, died; after whole 


' ger the younger ſon of Sir Robert Corbet, com- 
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hand, if any ſuit to prove baſtardy or le 
Cy, be firſt commenced in the ecc 
court, before any queſtion be moved in ſuch 
matter in the king's temporal court, a Prohi- 
bition lieth to reſtrain ſuch ſuit, and if it be 
accompanied with practice and fraud, as in this 
caſe, it is a miſdemeanour puniſhable in the 
Star-cbamber. 

To this purpoſe Corbet's caſe was put, 22 
Ed. 4. Fitz. Conſultation 6. Sir Robert Corbet 
had iſſue two ſons, Robert and Roger; Robert 
the elder ſon, within the age of 14 years, took to 
wife Matild, with whom at his full age he 
cohabited, and they were publickly- acknoy- 
ledged and reputed man and wife; yet a. 
terwards Robert put away the ſaid Mani, and 
during her life, eſpouſed one Letlice, and ha 


death, Lettice declared openly, that ſhe was 
the lawful wife of Robert, and that her fon 
was mulier and legitimate Upon which Re- 


menced a ſuit in the ſpiritual court, to reverſe 
the eſpouſal between Lettice and Robert, and 
to put Leltice to ſilence, Sc. Leltice brought bus 
a prohibition, and Roger ſhewed this whole Wt" 
matter and prayed a conſultation, which was “ 
denied for this reaſon principally, viz. that the I 
intent of the ſuit 1n the ſpiritual court was, to (ay 
baſtardize the iſſue between Leitice and Robert, WM" 
and to prove Roger heir to Robert; and the “ 
action and original of baſtardy ſhall not be firſt WW” 
moved in the ſpiritual court, but in the tempo- 
ral court: and to make this point more clear, 
two caſes put by Bracton, lib. 5. lit. de except 
onibus, c. 6. were remembered. ; 

I. . 
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_ of Legitimation, &c. 
1. E having iſſue, of the body of an heireſs, 
dom before eſpouſals, by colour thereof claitn- 
cd to be tenant by courteſy; but being for that 
uſe barred in an aſſize brought by him againſt 
be obtained a bull from the pope, and by 
authority thereof commenced a ſuit in the ec- 
ceſiaſtical court, to prove his iſſue legitimate, 
qd facere non debuit, as Brafon there faith, 
and for this a prohibition was granted to ſtay 
the ſuit, ſhewing the whole matter, & quod 


grediftus B. ad deceptionem curiæ noſtræ, & ad 


rfrmandum judictum in curia naſtra factum, tra- 
hit ipſum A. in placitum coram vobis, in curia 


triftianitatis, authoritate literarum domini Pape, 


ud prædidtum puerum legitimandum, Fc. Et cum 
wn poſſint judices aliqui de legitimate cognoſcere, 
mf fuerit loquela prius in curia noſtra incep- 
ta per breve, & ibi baſtardia objecta, & poſtea 
ad curiam chriſtianitatis tranſmiſſa, vobis pro- 
bibemus, quod in placito illo ulterius non proceda- 
tis, Ec. 

2, In the ſame chapter, Bracton puts the 
form of another prohibition, which makes the 
difference afore taken more evident. Rex tal;- 
bus judicibus, &c. Offtenſum eſt nobis ex parte A. 
quod cum in curia noſtra, coram juſtitiariis noſtris 
ilinerantibus in tali comitatu, arraniavit quan- 
dam aſſiſam mortis anteceſſoris verſus B. de qua- 
am terra in N. idem B. timens fibi poſſe opponi 
mtam baſtardiæ in eadem aſſiſa, & ante prædic- 
lum adventum juſtitiariorum, & antequam ei baſ- 
lardia opponatur in curia naſtra in ditia affiſa, & 
anleguam fuerit per nos ordinario loci. inquiſitio, 
4 kgitimate probanda, ſecundum regni noſtri con- 


ſutudinem, demandata, literas domini papæ ad 
vos 
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vos directas impetravit, ut de legitimate ſus oy. 
noſcatis, & ad probationem illius, teſtes admits 
tis, ut per hoc remaneat bereditas & ſucegſio an 

tra conſuetudinem regni noftri, que buc uſque ol. 
tinuit, ut approbata, & ſede apoſtolica conjr. 
mata, quod in cauſa ſucceſſionis & hereditati 
petitione, debet prius movers placitum in curig 
noſtra, & cum ibi ebjefla fuerit baſlardia, tun 
deinde tranſmitti debet recordum loquele & oy Wl ;; 
nitio baſtardiæ ad curiam chriſtianitatts, ut ili a in 
mandatum noſtrum de legitimate inquiratur, qudW 7; 
quidem in bac parte non eſt obſervatum ; & an 1 
hoc fit manifeſte contra conſuetudinem regni noſii, Wl 5. 
quod habita vel habenaa inter alios contentione d 7. 
Jure ſucceſſionis, debeatis ad inquifitionem de iii. ¶ :» 
mitate procedere, antequam d nobis hoc fuerit vos Wi/ 1: 
demandatum, vobis probibemus, Sc. 1 

By which it is, ſufficiently manifeſt; that if 2 
the eccleſiaſtical court proceeds to examination 
of baſtardy or legitimation, without direction 
of the temporal court, it ſhall be reſtrained by 
prohibition. And if there be fraud or practice 
in the proceeding, that it is cenſurable in the 
Star-chamber, the remarkable caſe of Babing- 
ton, chancellor of Litchfield, Trin. 3 Jac. 54 

. direct precedent in point. 

Eccleſiaſtical 3. As the eccleſiaſtical judge cannot enquire 

judge, after he of baſtardy or legitimation, without ſpetial d- 

en e rection or commandment of the king, ſo when 

Weir 2»: to he hath received the king's writ to make thi 

be ſtayed by inquiſition, he ought not to ſurceaſe, upon any 
appeal or in- appeal or inhibition, but ought always to pro- 
hibition. ceed until he hath certified to the king's court; 

and this alſo appears in Braon, Iib. 5. cap. 4 

oxceptionibus, 14. Cum autem judex . 


Rs 


inquiſitionem fecerit, non erit ah eo appellandum, 


ene non, quia fic poſſet cauſam in inſinitum pro- 
ſrabere de judice in judicem, uſue ad papam, & 
kc poſſet papa de laico feodo inairecte cognoſcere. 


record concerning a caſe in this realm, in Ar 


in this form, Rex Dublin. Archiepiſcopo, juſtitiario 
Hiberniæ, ſalutem. Ad ea que vobis nupe: dedimus' 
in nandatis, ut nobis reſcriberelis, quatenus fuiſſet 
proceſſum in cauſa Nrcholai de la Felda, qui con- 
tra abbatem & canonicos ſancti Thome Dublini - 


| petiit duas carucatas terre cum periinentiis in 
' Kilredbery, per affiſam de morte anteceſſoris, cui 
tliam coram eiſdem juſtitiariis objetta fuit baſ- 
lardia, per quod ab ipſis juſtitiariis noſtris ad 
vos fuit tranſmiſſum, ut in foro ecclefiaſiies de baſ-' 
tardia five legitimitate agnoſceretis  nobis per li- 
teras veſtras fignificaſtis, quod cum in foro civili 
terram prediflam peteret per literas naſtras de 
morte anteceſſoris, verſus memoratos abbatem & 
canonicos, objetta fuit ei nota baſtardiæ, -quare- in 
foro ecdem tunc non fuit ulterius proceſſum : me- 
moratus etiam Nicholaus de mandato juſtitiari- 
orum noſtrorum, in foro ecclefiaſiico coram vobis 
volens probare ſe eſſe legitimum, teſtes . produxit, 
& publicalis alteſtattontbus ſuis, Poſt diutinas 


\ 


ſen/entie procedere velletis, comparuerunt duæ pu- 
elle minoris etatis, filie Richardi de la Feida, 
Pairis predifii Nichoiai, & appillaverunt ne ad 
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wc a petente, nec a tenente : d petente non, gui 
jalem juriſdiBionem & talem judicem elegit, a le- 
But this point is more manifeſt, by a notable = 


cbiv. Turris g. H. 3. clauf. membr. 29. in dorſo, 


enſis in curia noſtra, coram juſtitiarits naſtris, 


alterationes & diſputationes, tam ex parte abbatis, 
quam ipſius Nicholai, cum ad calculum diffinitive” - 


[ 
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ſententiam ferendam procederetis, quia in hoc ma- 
nifeſtum earum verteretur præjudicium, co quod 
alias præcluderetis eis viam petendi bereditatem pe. 
titam, nec paſſit eis ſubveniri per reſtitutionem in 
integrum. Unde de conſilio virorum prudentium 
(ut dicitis) appello deferentes, cauſam ſecundun 
uod coram nobis agitata eſt, domino pape iran/- 
miſiſtis inſtructam. De quo plurimum adinirantes 
non immerito movemur, cum de legitimate pre- 
didi Nicholai per teſtium produftiones & atieſ 
tationum publicationes plene vobis conſtiterit, vos 
propler appellationem puellarum prædictarum, con- 
tra quas non agebatur, vel etiam de quibus nulla 
fiebat mentio in aſſiſa memorata, nec fuerunt ali- 
que partes illarum in cauſa prædicta, ſententiam 
diſinitivam pro eo diſtuliſtis pronuntiare, & na- 
le, quia noſtrum declinanies examen, id guod per 
noſtram determinandum eſſet juriſdittionem, ad 
alienam transferunt dignitatem, quod valde per- 
nicioſum eſſet exemplo ; cum, etiamſi adeptus tft 
prædictus Nicholaus poſeſhonem terre predils 
per alſiſam prediftiam, beneficium petitionis hare- 
ditatis prediftis puellis plane ſuppetat in curia 
noſira per breve de recto, maxime cum per literas 
de morte anteceſſoris agatur de poſſeſſione, & non 
de proprietate, & ex officio noſtro in caſu propo- 
fito nibil aliud ad nos pertinebat, niſi tantum dt 
ipfius Nicholai legitimitate probationes admitiere, 
& ipſum cum literis noſtris teſtimonialibus ad 
juſtitiarios noſtros remittere. De conhlio igilur 
magnatum & fidelium nobis aſſiſtentium vobis 
mandamus, quatenus non obſtante appellatione 
Premiſſa, non differatis pro eo ſententiare, ipſum 
ad juſlitiarios noſtros remitientes cum literis nofiris 
teſtimonialibus, ut de loquela coram eis 2 7 
* po 
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/ Legitimation, &c. 

poſtmodum palſint ſecundum legem & ronſuetudi- 
vem lerræ noſtræ Hiberniz juſtitiæ plenitudinem 
exhibere. Teſte H. apud Gloteſter, 19 die No- 
vembris. See alſo to this purpoſe 39 Ed. 3. 
20; a, where in a writ of dower, ne unynes ac- 
couple en loyal matrimony was pleaded, and iſ- 
ſue was joined on it, and a writ iſſued to the 
biſhop to certify, who certified that he could 
do nothing by teaton of an inhibition which 
came to him out of the arches: this return 
was held inſufficient 5 for there it was ſaid, that 
he ought not to ſurceaſè to execute the king's 
command for any inhibition. | 


Laſtly, It was ſaid. that the very cauſe and Reaſon why 
reaſon for which the eccleſiaſtical judge cannot the eccleſiaſti- 
cal judge can- 
not enquire 
e i | of legitima 
king's temporal court, conſiſts in this, that the ot ———— 
court chriſtian never had juriſdiction or power to until he hath 
received the 
king's writ; 


enquire of legitimacy or baſtardy, until he 
hath received direction or command out of the 


intermeddle with temporal inheritance, directly 
or indirectly. For it was obſerved that CR IS 


himſelf refuſed to meddle in a cauſe of ſuch 


nature, when upon a petition made to him; 
Luke 12. Maſter ſpeak to my brother, 
that he divide with me the inheritance ;” he 
anſwered, man, who made me a judge or a 
* divider over you?” And therefore in the 
time of Hen. g. when the uſurped juriſdiction 
of the pope was elevated higher than ever, 
before or ſince, in the dominions of the king 
of England, pope Alexander 3. having grant- 
ed a commiſhon to the biſhop of Minton and 
Exon, to enquire of the legitimate birth of 
Agatha, the mother of one Robert de Ardenna, 
and if ſhe ſhould be found legitimate, to re- 
L 2 ſtore 
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ſtore to the ſaid Robert, the poſſeſſion of cer. 

tain lands of which he had been diſpoſſeſſed; 

being informed that the king of | England was 

greatly offended at this commiſſion, he revoked 

and countermanded it in this point of reſtitu- 1 

tion of poſſeſſion, acknowledging and confeſſing bill 

that the eſtabliſhing of poſleſſions appertained 

to the king and not to the church; which caſe 

8 is reported in the canon law, Decret. antig. col- 

0 lectiones, 1. lib. 4 tit. Qui filts ſunt legitimi, cap. 
| | 4. and cap.7. In the fourth chapter the commiſ- 
= ſion is expreſſed, but in the 7th chap. the revo- 
1 cation or countermand appears in this form; 
Y Cauſam gue fuit inter Fr. & R. de Ardenna, ſu- 
_ per eo quod mater jam dicti R. dicitur non fuiſſe di 
legitimo matrimonio nata, experientiæ naſtræ con- 
miſſimus terminandam ; verum quia in literis noftris 
inſeri fecimus, ut prefatus R. poſſ ſſiombus, qua- 

rum poſſeſſor extitit, faceretis reſtitui, fi eadem 
Poſſeſſione ſpoliatus eſſet, nos attendentes quod ad 
regem, non ad ecclęſiam, ſpettat, de lalibus poſſeſi- 
ambus judicare, ne videamur juri & dignitatibus 
char iſſimi in chriſto filii Henrici Regis Anglorum 
detrabere, qui, ſicut accepimus, moins eff, & tur- 
batus, quod de peſſeſſtonibus ſcrigſimus, cum ipſorum 

Jjudicium ad ſe 9jerat pertinere, volumus quod Regi 

poſſeſſionum judicium relinquentes, de cauſa princi- | 

pali cog noſcalis, Sc. | 
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The Caſe of the Royal Fiſhery of ĩð 
1 the Banne. | 
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4 the river Banne in Ulſttr, which divides 
the county of Antrim. from the county of 
Londonderry, about two leagues from the ſea, | 
where the ſtream is navigable, there is a rich . 4 | 
fiſhery of ſalmon, which was parcel of the an- 

tient inheritance of the crown, as appears by * | 
ſeveral pipe-rolls and ſurveys, where it is found 
in charge as a ſeveral fiſhery; but now it is 
granted by the king, to the city of London, in 4 
tee farm. The profit of this fiſhery for the 8 
(pace of 200 years paſt, was taken and ſhared 
amongſt the Iriſb lords, who made incurſion 
and intruſion on the poſſeſſions of the crown in 
Ulſter, and poſſeſſed by ſtrong hand the ter- 
ritories adjoining the ſaid river Banne, until the 
firſt year of the reign of our lord the king that 
now is. 

In the firſt year of this reign, Sir Randall 
Mac Donnell obtained a grant to him and his 
heirs, by letters patents, of the territory of 
Kout, which is parcel of the county of Antrim, 
and adjoining to the river Bann?, in that part 
where the ſaid fiſhery is, and hath all times been. 
By thele letters patents the king grants to him, 
omma caſtra, meſſuagia, tofta, molendina, colum- 
varia, gardina, hortos, pomaria, terras, prata, 


L 3 paſcua, 


; 2 | is | 
mmm eG if 
paſcua, paſturas, boſtos, ſubboſcos, redditus, re. 
wer fiones, & ſervitia, piſcarias, piſcationes, aquas, 
aquarum curſus, &c. ac omnia alia bereditamey. 
ta in vel infra diftum territorium de Rout in 
comitatu Antrim, exceptis, & ex hag conceſſi- 


one nobis heredibus & ſucceſſoribus noſtyis reſer. 


vatis, tribus partibus piſcationis fluminis de the 
Banne. | 
And upon this grant, Sir Randall Mac Doyelt 
| made petition to 12 lord deputy, to be put in 
0 quiet poſſeſſion of the fourth part of the ſaid 
fiſhery, which then by ſpecial. order of the 


council-fable, was put in ſequeſtration. The 


lord deputy being informed by the king's 
attorney, that no part of the fiſhery paſſed to 
Sir Randall Mac Donell by this grant, required 
the reſolution of the chief judges, being of the 
privy-council, in this matter ; who upon view 
of ſeveral pipe-rolls, in which this fiſhery was 
found ſeverally in charge, as part of the an- 
tient inheritance of the crown, and upon con- 
ſideration of the ſaid grant made to Sir Ran- 
dall Mac Donell, certified their opinion and re- 
ſolution, that no part of the ſaid fiſnery paſſed 
to the ſaid Sir Randall Mac Donell, by the let- 
ters patents aforeſaid. And in this caſe divers 


* 


points were conſidered and reſolved. | 
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By law man Firſt, Although the rule of the civil law be,. 


may have a that Flumina et portus publica ſunt, ideoque jus piſ- 
ſeole intereſt in andi omnibus commune eſt it portiu flummibuſque, 
| Y ta ora which rule is found in Bracton, lib. 2. cap. 12. 
| * yet by the common law of England, a man 
may have a proper and ſeveral intereſt, as well 

| in a water or river, as in a fiſhery; and there- 
fore a water may be granted, 11 K. 2. Plow. 

Comm, 


S => 


22: — ESC CHEIS 


Royal Fiſpe 77, bee. 


ſum, the fiſhery in it ſhall paſs, becauſe it is 


quod permittat lies de liberd piſcarid, in this 
form; Precipe A. quod permittat B. habere libe- 


ſhews that A. hath an intereſt in the water. 
Alſo a fiſhery heth in 2 and tenure, and by 
a grant of it, the ſoil paſſeth; for 40 Ed. 3. 
45. Monſtraverunt lyeth of a fiſhery, which 


for otherwiſe diſtreſs could not be taken in it, 
25 is obſerved, Plow. Comm. 1 54. 4. ſee 34 AJ. 
p. 11. grant of fiſhery in the river of Teſe, to 
the abbot of Rivaux, ſalvo flagno molendini. 
Allo fiſhery is demandable by præcipe, F. N. B. 
2. c. and aſſize lieth of fiſhery, F. N. B. 179. J. 
for a man may have an eſtate of freehold in a 
fiſhery, Fitz. A. 422. in the time of Ed. 1. 
in aſſize of nuſance, the plaintiff counts that he 
is diſturbed in his fiſnery; exception was ta- 
ken to the count, for that no freehold was 
aſſigned, to which the fiſhery. was appendant, 
and there it is ſaid, that fiſhery is a freehold 
in itſelf, wherefore it is not neceſſary to ſhew 
to what freehold it is appendant. See alſo 
Fitz, A/. 429. 12 Hen, 3. Afſ. de lib. tenem. 
plaint of a fiſhery, and recovery. Alſo a man 
may make a bailiff of his fiſhery, 11 Hen. 7. 
20, 4. 10 Hen. 7. 24. b. F. N. B. 88. 6. ſee al- 
ſo 23 Hen. 3. Brook Af. 450. and 34 Af. p.11. 
Et de proventu fluminum decimæ ſolvi debent ; 
Linwood, fol. 101. and it is noted by Linwood, 
Supra, quod fluvius eſt perennis decurſus aquarum, 


flumen vero proprie eſt ipſa aqua. And the gloſs 
L 4 on 


| | ht 1.8 
Comm. 154. 4. If one grants to another aquam 


included in the word aqua ; and F. N. B. 123. 


ram piſcariam in aqud ipfius A. in N. which 


mplieth that it contains land and demeſne, 


Difference 
between ri- 
vers naviga- 
ble and not 
havigable. 


The king 


— 
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on the rule of the civil law aforementioned is, 
Flumen ipſum, niſi alveum mutet, ſemper in codim 


loco manet, ſed aqua profluens eſt communis, quia 


non manet, ſed procul fugit extra ditionem ejus cujus 


flumen eſi, ut ad mare tandem per veniat. 
Secondly, There are two kinds of rivers; 
navigable and not navigable. Every navigable 
river, ſo high as the ſea flows and ebbs in it, 
is a royal river, and the fiſhery of it is a royal 
fiſhery, and belongs to the king by his prero- 
gative; but in every other river not navigable, 
and in the fiſhery of ſuch river, the ter- tenants 
on each ſide have an intereſt of common right, 
The reaſon for which the king hath an intereſt 
in ſuch navigable river, ſo high as the ſea 
flows and ebbs in it, is, becauſe ſuch river par. 
ticipates of the nature of the ſea, and is faid 
to be a branch of the ſea fo far as it flows; 
22 Aſſ. p. 93. 8 Ed. 2. Fitz. Coron. 399. and 


hath domini- the ſea is not only under the dominion of the 
on over the 
ſea. 


king (as is ſaid 6 R. 2. Filz. Prolect. 46. The 


fea is of the ligeance of the king as of his crown 


of England;) but it is alſo his proper inheri- 
tance ; and therefore the king ſhall have the 


land which is gained out of the ſea, Dyer 15 


Eliz. 226. b. 22 V. p. 93. Alſo the king 
ſhall have the grand fiſhes, of the ſea, 
whales and ſturgeons, Cc. which are royal 
fiſhes, and no ſubject can have them without 
the king's ſpecial grant, Prær. reg. c. 11. 
Stamf. 37, 38. Bratt. lib. 3. c. 3. 39 Ed. 3. 
35. 4. and the king ſhall have wild ſwans, as 
royal fowls, on the ſea and branches of it; the 
caſe of /wans, 7 Co, So wreck of the. ſea is a 
royal perquiſite, 5 Co. 107. Sir Hen. LO 
cale ; 


ae. And for this reaſon before the ſtatute of 

18 Ed. 3. no ſubje& could paſs over the ſea, 

jithout the king's ſpecial licence; but there it 

s enacted, that the fea ſhall be open to all 

merchants. And all ports and havens, which 

we oſtia & januæ regni, appertain to the king, 

becauſe he is cuſtos totius regni; and F. M. B. 

113. 4. the king ought of right to ſave and 

defend his realm, as well againſt the ſea, as | 
zpainſt his enemies. And that the king hath The king 
the ame prerogative and intereſt in the branch- hath the ſame 
es of the ſea and navigable rivers, ſo high as prerogative 
the ſea flows and ebbs in them, which he hath mo _—_ 
in alto mari, is manifeſt by ſeveral authorities 24 — 
and records. rivers, as on 
the high ſea. eld. mare clauſum 251, c. 1 Roll. Abr. 168, 169. 
1. The king by his letters patents made to , ,,s 142. 
the high admiral of England, grants to him Moe/ley 66. 
not only juriſdiction and power to determine 

maritime cauſes, but omnia bona waviata, 

Hotzon, Jetzon, & Lagan, ac omnia bona, mer- 

cimonia, & catalla in mari deperdita, ſeu extra 

mare projefta, ac omnia & ſfingula caſualia, tam 

in vel ſuper mare, vel litora, crecas, vel cofteras 

maris, quam in vel ſuper aquas du'ices, portus, 

fumina, rivos, aut alia loca ſuperinundata ques 

cungue, infra fluxum & refluxum maris, ſeu aquæ 

ad plenitudinem, a quibuſcunque primis pontibus 

verſus mare, per totum regnum Angliæ aut Hi- 

bernte, c. emergentia, contingentia, ſeu pro- 

vementia, &c. 

2. The commiſſion of Sewers, which was 10 C. 141. 
awarded by the king, by virtue of his prero- 

gative royal, before any ſtatute made in ſuch 

cale, extends not only to walls and banks of 

the ſea, but alſo to navigable rivers and freſh- 

waters ; 


, , 


Waters; Reg. 127. 4. B. F. N. B. 413. 4. And 
it is recited in the ſtatute of 25 Hen. 8. c. 10 
that the king by reaſon of his dignity and pte. 
rogative royal ought to provide that navigable 
ſtreams be made paſlable, Sc. 

3. The city of London, by a charter from 
the king, hath the river Thames granted to 
them ; but becauſe it was conceived that the 
foil and ground of the river did not paſs by 
that grant, they purchaſed another charter, by 
which the king granted to them aum & fun- 
dum of the ſaid river; by force of which grant, 
the city to this day receives rents of thoſe, who 
fix poſts, or make wharfs or other edifices on 
the ſoil of the ſaid river. | 4 

4. Amongſt the pleas of the crown. 40 £4 
3. in Archiv. caſtr. Dubl. this entry is found, 
Domini reges Argliæ & domini Hiberniæ de jure 
coronæ habent per totam aquam de Boine, a Villa di 
Drag bedag b, uſque ad Trim, filum aquæ vulgari- 


ter vocatum le Waterſhard, continens in latitud. \ 
ne 24. pedes in loco profundiore ejuſdem aque, ita Wl Ban 
quod batelle, maremium, Is marchandize per Wl: rc 
hujuſmodi filum, hinc atque illinc, ire & reare Ws a 
poſſint, per filum aque predictæ, abjque imped- Wi: (: 
mento, Sc. And there a judgment was enter Will the 
ed in the ſame roll, that a weir erected by the. ohe 
abbot of Mil/efont in the ſaid river ſhould be WW ver 
abated, and a fine impoſed on the abbot, Ge 
And this agrees with Glazvi/le, who faith, that Wand 
a purpreſture may be made as well in agi, regis Wh ind 
quam in viis regiis. See 19 Af. p. 6. that the Wi the 
river Lee is found by inquiſition, the king's high ech 
ſtream; and in the ſtat. of 28 Hen. 8. c. 22. othe 
enacted in this kingdom, the rivers Barrow, ¶ veſ 
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hurt and Suire, are called the king's rivers,” , 
Ja the weirs erected in them are called pur- Oo 
refures. And although the king permit his 
reople, for their eaſe and commodity, to have g 
aommon paſſage over ſuch navigable rivers, N 
pet he hath a (ole intereſt in the ſoil of ſuch | 
nvers, and alſo in the fiſhery, although the 9 
profit of it is not commonly taken and appro- | 
priated by the king, if it be not of extraordi- 
ary and certain value, as the fiſhery of the 
Barne hath at all times been. See in the caſe 
of Swans, 7 Co. 16. a. king Hen. 8. granted to . 
range waies totam illam liberam piſcariam voca- 
un, the fleet in Abbalſbury, which is a bay or 
creek of the ſea; and although the abbot had a 
fiſhery there before the diſſolution, it is to be 
mderſtood, that the abbot at firſt had it by the 
king's grant, it being a ſeveral fiſhery on a 
branch of the ſea, and by conſequence a royal 
filbery. See Plow. Comm. 315. 6. 

Wherefore it was reſolved, that the river 
Banne, fo far as the ſea flows and ebbs in it, is 
aroyal river; and the fiſhery of ſalmon there 
$a royal fiſhery, which belongs to the king, as 
i ſeveral fiſhery, and not to thoſe who have Rivers not 
the ſoil on each ſide of the water. But on the navigable be- 
other part it was agreed, that every inland ri- long to _— h 
yer not navigable, appertains to the owners of — Ws 
the foil, where it hath its courſe, 28 A. p. 93. 
and if ſuch river runneth between,two manors, 
and is the mear and boundary between them, 
he one moiety of the river and fiſhery belong- 
eth to one lord, and the other moiety to the 
ther; and this appears, lib. Intrat. 666. 5. in 
treſpaſs quare piſcatus fuit in ſeperali piſcaria, & 
fiſcem inde, viz. 2 ſalmones, &c. cepit, &c. 
the 
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the defendant faith that he was ſeiſed of the 
manor of B. quod ſe extendit ujque ad finem aque 
de M. quæ eft eadem piſcaria in qua ſupponityr 
piſcationem prædictam ſieri, ex auſtrali parte, and 
that the plaintiff eadem tempore quo, Sc. fuit 
ſeifitus de manerio de A. cum pertinentiis, quid ſe 
extendit ad medium fili aquæ predifle ex paris 
Boreali ejuſdem aquæ, maneriaque predifta ab 
oriente aqua longitudine verſus occidentem ſe ex- 
tendunt, & quod ipſe the defendant, & omne; 
illi quorum ſtatum ipſe hubet in manerio de B. d 
tempore quo non extat memoria, ſeiſiti fuerunt dt 
parte auſtrali prædictæ aque, ut de ſeperali pi. 
caria ſua, ut de parcella manerii ſui preditii, & 
fimilit er babuerunt communiam piſcariæ in predifti 
parte boreali ejuſdem aquæ, ditto manerio de 4, 
perlinentem. The plaintiff replies, quod aqua 
predifia ex utraque parte eft ſua ſeperalis piſcaria; 
without this that the defendant had common 
of fiſhery in boreali parte dictæ aque. Vid. 2. R. 
2. fol. 5. a. that a writ de rationabilibus divifi 
lieth of ſuch fiſhery. | 2 8 
A fiſhery in Thirdly, It was reſolved, that no part of 


groſs ſhall not this royal fiſhery of the Banne could pals by 


pals by the the grant of the land adjoining, by the general 


| _ genera) grant of all fiſheries ; for this royal fiſhery is 


fiſheries, not appurtenant to land, but is a fiſhery in- 
groſs, and parcel of the inheritance of the 
crown by itſelf; and general words in the 
king's grant ſnall not paſs ſuch ſpecial royalty, 
which belongeth to the crown by prerogative; 
as mines royal, amerciaments royal, eſcheas 
royal, ſhall not paſs by general words of all 
mines, amerciaments and eſcheats; and to 
this purpoſe are many caſes in point, in the 


. et. eo. <4 es =. 


Royal Fiſhery, &c. ee 
"the WY cale of mines; Plow. Comm. 333. b. 334. a. and | 
1914 gand 10 Eliz. 268, 269. | 

Laſtly, It was agreed, that where the king King's grant 
and granted to Sir Randall Mac Donell all the terri- fhall pats no- 


fu WM tory adjoining to this river, and all fiſheries nothing by 


de WM vithin this territory, exceptis tribus partibus pi/- 
arte WW carie de Banne, that the fourth part of this 

ab WM fiſhery ſhould not paſs to him by this grant; 
en- WM for the king's grant ſhall paſs nothing by im- 


. 


nes plication, 2 H. 7.13, Se. 


implication. 


3.4 Theſe points were reſolved in this cafe, by 
the rules and authorities of the common law. 
2 But beſides, divers rules of the civil law, and 
& cuſtomary law of France, agreeable to our law 


a in this point, were cited out of Renatus Choppi- 
4, nus, a very good author, in his treatiſe De do- 


710 manio Francia, lib. 1. titul. 16. de fluminibus. 
1a; Fluminum ſunt duo genera, he faith, regalia 
on quedam, alia bannalia, five privata. Regalia 
K. dicuntur, ex quibus princeps jure patrimoniali 


fi velligal capit, & in quibus modum & tempus 
piſcationis conſtituit. Vid ſtat. W. 2. c. 47. Et 


of uon ſolum regalia flumina nuncupantur, quod re- 
* gum dominio ſunt attribula, ſed etiam quod eorum 
al curam fibi reges ac principes aſſumpſerunt, nec non 
Is ex eo, quod piſcarias, cæteroſque publicorum flum:- 
n- mm redditus, qui erarii publici fuere, in fiſcum 
e ſaum redigerunt. Sunt & lacus publici regales, 
e fuvierum ſuperiorum inflar ; nam lacus pub- 


lies locant, & wveftigalia m fiſtum ſuum 
referunt ; ideoque publicans,, qui lacum vel 
ſagnum conduxit, fi piſcari prohibeatur, utile in- 
lerdictum compelit. Fuſtiſſimum enim eft ob vec- 
igalis favorem, interdicto eum tueri. And as to 
other rivers which run per conſinium prædiorum, 


he faith that by preſcription or permiſhon nh 


| fatta ſunt privata, que nutura publica erant, (9 


conſtitui, vel contineuti multorum annorum | ſi 


probibent, quamvis mari, quod natura omnibus 
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De Caſe of, &c. 
princes, aut alio juſto titulo, ommis talia umi 


quod Piſcatio in certa ' parte fluvit poteſt ex pally 


acquiri ; & fic potentiores amnis accole, fi plu: 
bis annis ſoli piſcati ſunt, cæteros pari jure ui 


patet, ſervitus imponi privatorum cautione non be 
teſt. And moreover he ſhews that the antient 


kings of France piſcalioni in flumimibus publici | 
modum preſcripſerunt, & piſcarias, ac reliquit * 
fluminum proventus, qui ærario publico olim aſeri. * 
Zebantur, paſſim in Iſcum ſuum retulerunt. For * 
the prerogative of the king within the ſea, he fond 
Cites a verſe of Juvenal. | LT... 
[ 

Quicguid conſpicuum pulchrumque ex &quert total, * 
Res fiſci elt ubicunque natat. # 
2 8 heit 

Et Cujatius de ſeodis f. 205. d. was alſo cited, il: 
where he ſaith, regalia ſunt vie publice, flumini i ma 
navigabilia, & ex quibus frunt navigabilia, portus, . A 
vect galia, monetæ, Oc. 4 
had 
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The Cale of the County Palatine 
of Wexford. 


T was found by office in the county of 2 
ford, that one Prendergaſt, anno 27 H. 8. 
was ſeiſed in fee of certain land in ſaid county, 


md Waterford, and lord of Wexford, ut de per- 
ſind dicti comitis exiſtentis comitis Palatini comita- 
tus N. 27 ord. ' : 
It was likewiſe found, that by the ſtat. of 
8. 8. c. 3. which is entitled the ſtatute of 
Abſentees, it was enacted, that king H. 8. his 
heirs and ſucceſſors, ſhould have and enjoy as 
in right of the crown of England, al! honours, 
manors, caſtles, ſeignories, franchiſes, liberties, 
counties palatine, juriſdictions, knights fees, ad- 
vowſons, Sc. which the ſaid earl of Shrewſbury 
had within the realm of Ireland; after which 
the ſaid Prendergaſt died ſeiſed of this land, 
lis heir being of full age. | 

And now, if upon this office, the land ſhould 
be ſeiſed into the king's hands, by primer ſeiſin, 
was the queſtion ; and upon that, one point 
only was conſidered, viz. whether the heir of 
Prendergaſt ſhould hold of the king in capite, 
or by what tenure he ſhould hold the ſaid 
and. And it was reſolved that he ſhould hold 
the land of the king in capite. 


Trin. 9. Jac. in the Exchequer. 


and held it of George then earl of Sbreuſburyx 


But 
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But it was objected by the council of Pry. 


dergaſt, that the tenure which is found by the a 
office, ſhould not now be a tenure of the king i or 
capite, but a tenure in common ſocage, by fealty ſo 
only, for three reaſons. = 0 
1. Tenure in capite muſt be ab antique de 5 
corona, as is expreſſed in the ſtat. de prerog, of 
reg. c. 1. and it is ſaid, go H. 8. Dyer 44. 4. or 
that tenure in chief commenced in antient times, MW 4 
upon grants of the king for defence of his per- 80 
ſon and crown; but this tenure is newly come te 
to king Hen, 8. by the ſtat. of Abſentees, and re 
therefore cannot be a tenure of the king in WM pe 
capite. 5 he 
2. Tenure in capite is always a tenure of the B 
perſon of the king, F. N. B. 5. and is of ſo ſe 
high a nature, that no man can create it, or W t 
have it, but the king alone ; for no ſubje is nl 
able to reverſe ſuch tenure, or capable of a grant la 
of ſuch tenure ; for if the prince, the eldeſt fon cl 
of the king, before the ſtat of Quia emprores Ml © 
terrarum, had made a feoffment of land, to 9 
hold of his perſon, this would not have been a cc 
tenure in capite, as is held 30 H. 8. Dyer 44.6, C 
And where the tenant of an antient honour, as 
Berkhamſtead, holdeth of the king in capite, al- k 
though the king grant the ſaid honour to the » 
prince, and to his heirs, kings of England, yet t 
the prince ſhall not have the prerogative of ca- I 
pite tenure in ſuch caſe, during the king's lite, n 
21 Ed, 3. 41. b. f. 
3. No tenure created by a ſubject, although h 
it: be a tenure in groſs of his perſon (for a ſubject y 


may have tenure in groſs of his perſon, 8 Hen. 
4. 1. 19 Ed. 4. 9. 13 El. Dyer 290. B.) can b) 
any 


County Palatine, &c. 
any pofſibility grow or aſpire to be a tenure in 
capite of the king; and therefore, if the prince 
or other ſubject creates ſuch tenure of his per- 
ſon, and afterwards is made king, this doth 
not become tenure in chief. And if a ſeignory 
ingrols comes to the king Dy attainder of a labject 
of felony, or by common eſcheat, or by deſcent, 
or purchaſe, the tenant ſhall not hold of him in 
capite,but as he held before, 30 Hen. 8. Dyergg.b. 
So if the king purchaſes a manor of which J. S. is 
tenant, if the King grants the manor to another, 
reſerving the ſervices of I. S. now J. S. holds of the 
perſon of the king, for the ſervices are in groſs, ye 
he ſhall not hold in capite. 29 len S. Br. tenuresõ r. 
Br. livery 57. and the caſe 17 El. Dyer 345. 4. 
ſeems ſtronger than the cafe in queſtion ; for 
there it was found before the eſcheator of Car- 
rarvon, that one Owen ap David held certain 
land of queen Elizabeth, in fee, as of her prin» 
cipality of Wales, in capite, by the ſervice of 
going to the prince's wars, at the prince's char- 
ges; yet it was held by the council of the 
court of wards, no tenure in capite. See Magn. 
Chart.c.32. and 28 H. 6. 1 1. 5. to this purpoſe. 
But on the other part, it was argued by the 
king's council, and reſolved by Sir Jobn Den- 
bam chief-baron, and all the court, that this 
tenure, as it is found, is a tenure of the king 
in capite, And in the argument of this point, 
more at large, two things were principally con- 
lidered ; 1. The original and nature of a Coun- 
ly Palatine. 2. The nature and quality of a te- 
gure in capite. wil | | 
And for the firſt, it was firſt obſerved, that 
Comes or Count, is a name or title of honour, 
and is fo called a comitando, vel ſequendo princi- 
Pem 


0 


The Caſe of the 
pem ; and theſe. perſons who were advanced to 


this title were ſummi proceres, & a rege proximi, 
as Caſſaneus ſaith in Catalogo gloriæ mundi. And 
this name or title of honour was ab initio ac- 
companied with an honourable office; for a 
comes had a territory aſſigned to him, to guard 
and govern, which was called a comitatus. 
This title did not begin to be frequent, until 
the declenſion of the Roman empire, 10 wit, 
in the time of Charlemain, who ordained and inſti- 
tuted ſeveral counts in Germany, Italy and France, 
and gave them not only an abſolute command 
in martial affairs within their ſeveral territo- 
ries, but alſo an ordinary juriſdiction in civil and 
criminal cauſes; and therefore, it is ſaid in the 
imperial law, that comes eſt judex ordinarius; and 
grave inDutch, ſignifies ajudge as well as an earl, 
But theſe counts were not all of equal de- 
gree; for there were two ſorts, viz, Simpl: 
counts, and counts Palatine, or of the firſt 
and ſecond order: for although fmple counts 
had ſuch command and juriſdiction, as is 
before ſhewn, yet counts palatine were of a 
higher rank, and had divers royal franchiſes 
and privileges, which were not granted to in- 
ple counts. This name and office of count was 
introduced in England out of Germany, by the 
Saxons a long time before the Norman conqueſt, 
Mitton's caſe, 4C9. 34. and the record of Dom/ 
day proves this, which makes mention of ſeveral } 
counties in Exgland. But the firſt county Palatin, 
v12. the county Palatine of Cheſter was created in 
the time of William the conqueror, Cambd. 464. 
For the name of count or earl in our law, 

it is the moſt antient name of dignity and ho- 


nour, and before the time of Ed. 3. was 1 
| ole 


C ounty Palatine, Ke 


ble name of di ignity and honour in England ? 
for the name and title of duke, marquis and 
viſcount ate of late time; the firſt duke was 
created in the time of Ed. 3. the firſt marquis 
in the time of "Rich. 2. and the firſt viſcount in 
the time of Hen. 6 And the name and title of 
baron, is not à name of Aiguit or addition, 
$ Hen, 6. 10. U. lord LoviPs caſe; but earl is 
parcel of the name and of the fubſtance of the 
name, and if it be omitted in a writ, the writ 
ſhall abate, 39 EA. 3. 3 8. the * 2 Gilbert 
Unfrevill earl of An = and 14 3. brief 
278. the caſe of "Hugh de Aldley vu > Glou- 
ceſter; and this title 5 ear f is 5 Inſtat cognominis, 
and needs no other furname; ds if an action be 
brought againſt Fobn earl of Oxford, without 
other ſurname, it is ſufffcient; 7 H. 6. 27. 
12 Ed. 3. brief 454. Allo. this title is not 
merged or confounded by the title of duke; 


for it an earl be made a duke, pending the writ, | 
this ſhall not abate the writ; 2 5 Ed. 3. 39. brief 


409. ſo where an action was brought againſt, 

the carl of Richmond, and he pleaded that he Was 

duke of Britain, & non allocutur, 11 Ed. 3. Br. 473. 3. 
For the office of a fimpie-ot ordinary count or 


ear! by our law, he had ruſtodiam comitalus,” 


and authority to raiſe poſſe tomitatus, to ſuppreſs 


rebellions and riots, &c. Which Was a martial 


command; he had alſo juriſdiction in civil and 


criminal cauſes} and to this intent he had two 
courts : 1. His turn or view for criminal cauſes : 


2. The cody court for civil cauſes. The firſt 
was the king's court, for pleas; of the crown can- 
not be held in any conrt but the king's court; the 
ſecond was the earl's own court, and was therefore 
called the county court; but for that he was alſo 
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an immediate officer to the king's court, to exe. 
cute the king's; writs, and the comes or earl 
himſelf commabatur principem, and was for the 
moſt part attendant upon him, or upon his 
council, or in his wars, the king made a liey- 
tenant or deputy to him, as Fineux faith, 12 


Hen. 7. 17. b. to wit, the viſcount or ſheriff 
who now executes the ſame office in all points, 
And it is to be obſerved, that in all counties, 
which are Ample counties, and ſuhject to the 
ordinary juri{diction of the King's courts, the 
king himſelf makes the ſheriff ; but within 
counties Palatine, where the earl hath jura re- 
galia, the earl himſelf, and not the king, makes 
the ſheriff, 12 H. 7. 17 and 18. 4 Co. 33. 
Mitton's caſe, 22 Ed. 4. 22. and all this was 
obſerved on the original of a county or earldom 
in general, and on the name and office of an 
ordinary count or earl. Wt 

For the original, name, and prerogative of a 
count or earl palatine, who was an extraordina- 
ry earl; it was firſt obſerved, that he was cal- 
led palatinus or comes palatit, becauſe he was a 
chief officer and councellor in the palace of the 
emperor ; and it is ſaid that he was not only a 
companion of the prince's perſon, but comes cu- 


rarum. Par extans curis ſolo diademate diſpar; 


and for that reaſon, the prince communicated 


to him ſeveral of his royal prerogatives. Se- 


condly, it was obſerved, that this honour of 
count or earl palatine was firſt inſtituted by the 
emperor, after the empire was tranſlated to 
Germany; and therefore the doctors of the im - 
perial law held, that Solus princeps, qui eſt no- 
narcha & imperator in regno ſuo, ex plenitudme 


 poteftatis, 
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dus tit. Reſcript. 6. de precibus imperutori offe- 
rendis | | 8 | 


Coke's reports, there is an antient charter of 


thus, Ego Edgarus Anglorum baſileus, omnium 
inſularum oceant, que Britanniam circum jacent, 
emfarumque nationum, que infra eam includun- 
ur, imperator & dominus, c. 2 

And to this purpoſe Matt. Paris, in biſtorid 
majori, 17. 4. ſaith, that when a difference 
aroſe between king William Rufus, and Anſelm 
archbiſhop of Canterbury, concerning the juriſ- 
dition of the pope in England, Rex Willielmus 
allegavit, quod ſpectabat ad officium imperatoris, 
quem vellet papam eligere, & ob eandem rationem, 
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curiæ Romane vel papæ ſubeſſet ; præcipuè cum ip- 
ſe omnes libertates haberet in regno ſuo, quas impe- 
rator vindicabat in imperio. 

By the ſtat. of 28 Hen. 8. c. 2, enacted in 
this realm, it is declared, that be kings of Eng- 
land, are lawful kings and emperors of the ſaid 
5 of England, and of ibis land of Ire- 

nd. 

So by the act of 16 Rich. 2. c. 5. common- 
ly called the ſtat. of premunire, it is alſo de- 
dared, that be crown of England hath ever 
been fo free, as that it hath been ſubjelt to none, 

| 92 NM 3 but 


poteſtatis, poteſt creare comitem palatinum. * Bal. 


It was alſo reſolved, that according to this King of Eag- 
rule, the king of England may well create an land ny 
ear palatine; for he is monarcha & imperator in c of Lag. 
no ſuo, as is apparent by ſeveral records and 4d being an 
judgments in parliament. | . Imperial 

In the preface to the fourth part of lord crown. 


king Edgar, which recites the ſtile of the king 


quod nullus archiepiſcopus vel epiſcopus regni ſui 
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but immediately unto God. And by the ſtat. ol 


25 Hen. 8. enacted in England, and eſtabliſhed 
in this kingdom, 28 Hen. 8. c. 20. where it is 
recited, that the realms of England and ef Ire- 
land, recogmifing- no ſuperior under God, but only 
. The king, have been and yet are free from ſubjec- 
ion to any man's laws, but only to ſuch as 
Have been made and ordained within the - ſaid 
realms, &c. | 1 5 
Laſtly, The crown of England, in ſeveral 
other acts of parliament, is called an imperial 
crown, and the crown of Ireland is appendant to 
it, 28 Hen. 8. c. 20. and united and knit to the 
imperial crown of England, 33 Hen, 1, c. 1. 
for although Britain was once ſubject to the 
empire of Rome, which Jreland never was; 
yet it was abandoned and utterly relinquiſhed 
by the emperor of Rome, anno domini 428. 
and when'it was afterwards reduced to a mo- 
narchy, ſuch monarch was, and ſtill is, an 
abſolute emperor ; according to that which 
Caſſanaeus ſaith, in catalogo gloria mundi, reges 
abſoluti habent imperium, & dici poſſunt impera- 
tores; and he cites the text, 1 Kings, c. 8, 
Hoc erit jus regis qui imperaturus eſt vobts ; alſo 


he faith, Rex Angliæ eſt abſolutus monarcha in 


reg no ſuo ; and therefore the king of England, 
being an emperor within his dominions, may 
according to the rule aforementioned create an 
D 


Counties pala - And as the king of England hath abſolute 


tine created in 


wer to create a county palatine, ſo he hath 
created ſeveral counties palatine in both king. 
doms. 1. In England, the county palatine of 
Cheſter was created in the time of Milliam the 
| conqueror, 
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conqueror, Cambd. 464. and Matt. Paris, hiſt. 
magn. 406. calls the earl of Cheſter, comes pa- 
latii. 2. The county palatine of Dur bam, which 
immediately from the time of the conqueſt 
was adjudged a county palatine, Camd. 600. 
But the common opinion is, that Rich. 1. cre- 
ated biſhop Pudſey the firſt earl palaline of Dur- 
ham. 3. The county Þalatine of Lancaſter, 
which was created in the time of Ed. 3. Plow. 
| Comm. 215. 5. And theſe three counties only 
| have been counties palatine in England: for 
| Ely, although it was a liberty to have conuſance 
of all cauſes ſecular, granted by king Edgar, 

called St. Etheldred's liberty, was never a coun- 

ty palatine; and the lord's marchers on the 

marches of F/ales, although they had royal 
ſcignories in their ſeveral territories, 19 Hen. 6. 
12. and 152, 11 Hen, 4. 40. yet none of them 
had all the privileges of an earl palatine. 

In Ireland three palatinates were created in And in Fre- 
the time of Hen. 2. the firſt in Leinſter, which nd. 
was granted to earl Strongbot, of this whole 
province; the ſecond in Meath, granted to Sir 
Hugh de Lacy the elder ; the third in Ulſter, 
granted to Sir Hygh de Lacy the younger. But 
afterwards when William the marſhal of England, 
having married the daughter and heir of S/rong- 
bow,had iſſue five ſons and five daughters, and the 
five ſons having died without iſſue, the ſeignory 
of Leinſter deſcended to the five daughters; upon 
partition made between them, each had an en- 
tire county allotted to her, viz. the county of 
Catherlogh to the eldeſt, the county of Wexford 
to the ſecond, the county of Kilkenny to the 
third, the county of Kildare to the fourth, the 
territory of Leix, which is now the Queen's 
M 4 county, 
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Every earl 

© palatine hath 
gura regalia 
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two principal 
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county, to the fifth; and hereupon each of 
them had a ſeveral. couiity palatine, and all the 
liberties and  prerogatives, in her ſeveral pur. 
party, as Strongbow and the Marſhal had in 


the entire ſeignory of Leinſter. As if three par- 


ceners be of a manor, who make partition, 
each of them ſhall have a manor. and court- 
baron within her purparty, 26 Hen, 8. 4. There 
Was alſo a certain royal liberty within the coun- 
ty of Kerry and Deſmond, granted by Ed. 1. to 

homas Fitz Anthony ; and ſuch another in the 
county of 7 7pperary, granted to the earl of 
Ormond by E4. 3. which alone continues at this 
day, all the reſt being reſumed or extinguiſh- 
ed. | | 
Alſo, every earl palatine, created by the king 
of England, is lord of an entire county, and 
hath in it jura regalia, which jura regalia conſiſt 
in two principal points, viz. in royal juriſdicti- 


on, and in royal ſeignory. By reaſon of his 


royal juriſdiction, he hath all the high courts 
and officers of juſtice which the king hath ; 
and by reaſon of his royal ſeignory, he hath all 
the royal ſervices and royal eſcheats which the 
king hath ; and therefore ſuch county is meerly 
disjoined and ſeparated from the crown, as is 
ſaid in the caſe of the dutchy, Plow. 215. b. 
ſo that no king's writ runs there, except a writ 
of error, which being the laſt reſort and appeal, 
is alone excepted out of all their charters, 15 El. 
Dyer 321 and 345. and 34 Hen. 6. 42. 80 in 
drelaud, which is a kingdom by itſelf, an erro- 
neous judgment given in the King's-Bench there, 
ſhall be reverſed in the King's- Bench in England. 
And Bratton lib. 3, titul, de coronâ, cap. 8. Wh 
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hat Omites palatini regalem habent poteſtatem in 
umibus, ſatvo dominio domino regi ficut prit- 


72 


authority of parliament, by which the palalinate 
of Lancaſter is erected; where the king 05 
to John of G. duke of Lancaſter, quod habeat. 
infra comitatum Lancaſtriæ cancellariam ſuam, ac 
brevia ſua, ſub figillo ſuo pro officio cancellarie 
depurando, conſignanda, juſticiur ios ſuos, tam ad 
placita coronæ, quam ad quæcungue alia placita 
ummunem legem tangentia tenenda, ac cognitiones 


erundem, & quaſcunque executiones per brevia ſua. 


& miniſtros ſuos ibidem faciendas, & quecungque alia 
libertates & jura regalia ad comitatum palatinum 
pertinentia,. adeò liberè & integrò, ficut comes ceſ- 
trie infra eundem comitatum ceſtrie dignaſcitur 
otinere, Sc. This charter of Lancaſter, hath 
relation to the royal liberties of the county pa- 
latine of Cheſter, which had the ſame courts and 
juriſdiction 3 altho the charter of William 
the conqueror, which made Hugh Lupus the 
firſt ear] of Cheſter, be general, viz. to have 
and to hold all that county to him and his heirs, 
ita libere ad gladium, ficut ipſe rex tenebat angli- 
am ad coronam. This antient grant, by antient 
allowance, giveth all the liberties and preroga- 


tives of a county palatine; and ſo the earl hath | 
royal juriſdiction there, although the high courts - 


of juſtice be not expreſſed in ſaid charter; and 
on this reaſon, as it ſeems, it is ſaid, 12 Ed. 4. 
16. that the county palatine of Lancaſter, was 


by parliament, in the time of Ed. 3. but that 


Cheier and Durham are by preſcription; be: 


i. The royal jurifdidtion of an earl pulating Royal ju 
ippears in the charter of Ed. 3. granted by.dition. 
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| this is not to be underſtood merely by preſerip- 
tion, (for no franchiſe which exalts itlelf on the 
king's prerogative,can be gained by preſcription, 
1Hen 7. 23. 6.) but becauſe ſuch general words 
in the antient grants, by uſage and allowance, 
give royal juriſdiction; whereas, ſuch grants 
at this day, ſhall not paſs ſuch high liber- 
ties, 1 Hen. 7. 13. b. ſee lib. intrat. 419. 4. 
( * where it is pleaded that Cheſter was a county 
_ 3 by preſcription, and a demurrer on that 

ea, | | 

| But that Cheſter and Durbam were counties 
| palatine, and have all the courts of juſtice, | 
: | and the ſame juriſdiction royal, which is parti- 
cularly granted to the duke of Lancaſter, by 
the 65 — of Ed. 3. appears by ſeveral au- 
thorities. For Chefter, 22 Ed. 4. Fitz. juriſdic. 
tion 61. 34 Hen. 6. 42. 19 Ed. 3. Filz. juriſ- 
diction 29. 15El. Dyer 321. à. b, For Durham, 
5 Ed. 3. 58. Fitz. juriſdiction 30. where it is 
faid,. that the county palatine of Durham hath 
its own juſtices and its own Chancery, 1 Ed. 
4. 10. 45 Ed. 3. 17. 5 Ed. 2. Fitz. quare im- 
pedit. 165. 12 El. Dyer 288. By which it is 
manifeſt that all the counties palatine in 
England have royal juriſdiction within their 

territories. | | es 
And royal 2. They have alſo a royal ſeignory, which 
ſeignory, viz. conſiſteth in two points. 1. In royal ſervices. 
royal 1e 2. In royal eſcheats. As to royal ſervices, 
l they have power to create tenures in capite of 
themſelves, and alſo tenures by grand ſer- 
jeanty; for they have power to create barons; 
as the firſt earl of Cheſter, immediately upon 
his creation,appointed the baron of Hale 
| aro 
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baron of Malbank, the baron of Malpas, the 
baron of Kinderton, &c. Cambden, Cheſhire, 464. 
and ſo the other palatmes had ſuch barons with- 
in their counties, as the baron of Walton in 
Lancaſter, and the baron Hilton in the biſhop- 
rick, And every barony is holden by grand 
ſerjeanty, 2 Co. 81. 4. and this capite tenure 
of a county palatine is accompanied with the 
prerogatives which are incident to a tenure in 
copite of the king; for the heir ' ſhall ſue 
livery out of the Chancery of the lord, and if 
he enter before livery, he ſhall be adjudged an 
intruder, and ſhall render the mean profits, 
Ec. and ſhall alſo pay a fine for alienation, 
14 Hen. 4. 5 and 6. 26 Hen. 8. 9. Of land held 
within the county of Lancaſter, livery ſhall be 
ſued, for the duke there hath jure regalia, 
28 Hen, 8. Br. tit. livery 55. Livery ſhall be of 
land in the county of Lancaſter, parcel of the 
dutchy z otherwiſe of land out of the county, 
held of the dutchy. 13 El. Dyer 303. a. An 
office found by commiſſion out of the Chancery 
at Wetminfler, of land held in capite, of the 
county palatine of Cheſter, is void; but it ſhall 
be found by commiſſion out of the Chancery 
there into the Exchequer, 19 El. Dyer 359. 6. 
JL. held of prince Arthur, as earl of Cheſter, 
and had livery made to him, which was 
imperfect and void in law, and for enter- 
ing by it, he was held an intruder upon the 
king's poſſeſſion, after the death of prince 

Arthur. | | 
As to royal eſcheats, the earl palatine 
had the eſcheats for treaſon, which the king 
by his prerogative hath of lands held EIN 
Other 


| The Caſe of the 
other lords; but this is to be underſtood of 
treaſons, which were at the time when the 
county palatine was erected, and not of new 
treaſons by act of parliament afterwards, 12 El. 
Dyer 288. 5. 289. a. 2 
And as every earl palatine in England had 
ſuch royal juriſdiction, and ſuch royal ſeignory, 
as appears by the authorities before put, {6 
every earl palatine in Ireland had the ſame 
3 as appears by ſeveral records of this 
For the lordſhip of Leinſter, of which the 
county of Wexford was parcel ; earl Stronghow 
having gained # as well by conqueſt, as by 
marriage of the daughter and heir of Mac 
Morougb prince of Leinſter, ſurrendered all the 
ſaid territory to king Hen. 2. and took back a WI {j 
ant from the king of all which he had ſurren- ſuc 
Wo except the city of Dublin, with the adja- Me 
cent cantreds, and the maritime towns and caſ- 
tles; of which ſurrender and grant Giraldus 
Cambrenſis makes mention, Hib. expugnata lib. 
I, cap. 28. and although this original grant is 
not found of record here, yet it is manifeſt by 
ſeveral records, that William Marſhall earl of 
Pembroke, who married the daughter and heir 
of Strongbow, and his five ſons ſucceſſively, 
and. afterwards his five daughters, coparceners 
in their ſeveral purparties of this great lordſhip, 
had jura regalia, as well in point of juriſdiction, 
as in point of ſeignory. | | 
The charter of Callan, a town in the count) 
of Kilkenny, dated 20 Martii, 20 Ed. 3. proves 
this expreſly, which was ſhewn in this form; 
RI > 15 Lionel lus 
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Lionellus dux Clarientiæ, Radulphus Comes Staf- 
ford, & Anna la Diſpenſer domini libertatis de 
Kilkenny, omnibus ad quos preſentes liter per ue- 
wrint ſalutem. Inſpeximus chartam Will. Maref- 
thalli comitis Pembroke, domini Lageniæ, burgenſi- 


1e in aliquo viciatam, fub bac forma, vix. 
Stiatis quod ego Willielmus Mareſchallus comes 
Pembroke, Sc. conceſſi burgenſibus meis de Callan, 
omnimodas libertates quas decet burgenſes babere, 
& mibi licet conferre, viz. quod nullus Burgen 
trabatur in cauſam, vel reſpondeat de ullo placito 
perveniat infra metas burgi, in caſtello, ve 
alibi, niff in bundredo ville, exceptis placitis que 
ſunt de hominibus hoſpitis mei: conceſi etiam eiſ- 
dem burgenfibus matrimonium contrabere fabi 
filits, & filiabus, & viduis, fine licentia dominorum 
me in capite extra burgum, 72 | | 
Alſo the charter of New Roſs, otherwiſe 
Roſſe pontis, in the county of Wexford, granted 


who married the eldeſt daughter of William 
Marſball, hath the ſame clauſes, as appeareth 
by the enrollment of it in the Chancery here; 
and theſe charters were ſhewn to prove that 
the lord of Leinſter had tenures in capite, and 
by conſequence a royal ſeignory within that 
territory. i 15 om 
And to prove alſo that he had royal ju- 
nidiction, which is another mark of a coun- 
ty palatine, two other charters were pro- 
duced. 1. An Iuſpeximus, bearing date 1 


fates uſus & conſuetudines per burgenſes ville 
& Kilkenny in eadem villa babitos & uſita- 
tos, 


bus ville de Callan, non raſam, non abolitam, 


ſurum, nift forte forinſera tenementa tenuerint de 


to that town by Roger Bigod earl of Norfolk, 


Hen. 4. in this form: Inſpeximus quaſdam liber- 
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tas, ac inter ceteras libertates, its per chart; 
Willielmi Mareſchalli quondam comitis Pembrke 
conceſſas, & ſub magno figillo, quo damini liber. 
tatis regalis de Kilkenny in cancellaria ſua ibiden 
dudum utebantur con/ſignatas, & coram nobis in 
cancellaria noſtra oſtenſas, in hæc verba, &c. By 
which it appeareth, that he had a high court of 
Chancery and a great ſeal, which is a certain 
argument that he had juriſdiction royal in 
a * points, as the earls palatine in Eng- 
and. * 

And to this purpoſe was alſo ſhewn the char. 
ter of foundation of the abbey of Duque, in 
the ſame county of Kilkenny, by which the 
ſaid William Marſhall gave to the ſaid houſe di- 
vers franchiſes and liberties, & quod habeant fibi 
omnimodam forisfatturam hominum ſuorum 
ſold juſtitid vitæ & membrorum mihi & beredibus 
meis retent4 ;, which words ſhew that he had 
power to exerciſe high juſtice in capital caſes or 
pleas of the crown, which 1s another proof of 
royal juriſdiction. 3; 

And although theſe records ſpeak: only of 
the county of K/kenny, yet it is well proved by 
them, that the lord of Leinſter had the fame 
prerogatives in the county of Wexford ; for he 
had only one entire palatinate through the 
whole territory of TLeinſter, of which Wexford 


is parcel, until the partition aforeſaid was 


made. | | 
But to prove expreſly, that the lord of 

Wexford, after the partition made, had jurs 

regalia within this county; the ſtatute of ab- 


ſentees, 28 Hen. 8. c. 3. was ſhewn, by which 


the lordſhip of Catherlogh, which was the in- 
| 8 heritance 
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teritance of the duke of Norfolk, and the 
knory of Wexford, which was the inheri- 
ance of the duke of Sþrew/bury, were reſumed 
and veſted in the crown; for in the preamble 
of the act, it is recited, that the ſaid lords, in 
the ſaid ſeveral counties, had power to hold all 
manner of pleas, ſo that the king's writs did 
not run there; and in the body of the act, 
all counties palatine and royal juriſdictions 
ae by expreſs words reſumed. And another 
it, made in the ſame parliament, of 28 Hen. 
8c. 24. not printed, was produced, by which 
the royal liberty of Wexford, being extinct b 
e e ſaid ſtatute of agſentees, was revived in all 
points, except in the power of granting par- 
„ ons, and with a proviſo, that it ſhould -be 
lawful to the juſtices of the Common-pleas in 
Dublin, to hold plea on writs of entry in the 
1 Wl if, and to take conuſance of fines of any 
ands within the county of Wexford. And ſe- 
real other records were ſhewn, by which it 
was manifeſt that Wexford was an abſolute 
county palatine, and by conſequence the lord 
there had as well a royal ſeignory as a royal 
juriſdiction. See the plea rolls of the Exchequer, 
Ed. 3. in Bermingham's tower, where Adam 
E Rous and his wife pleaded a licence of alie- 
nation of lands holden of the lord of Vexford, 
when the ſaid lordſhip was in the hands of the 
king ; ſee alſo in Archiv. turr. Lond. the livery 
made to Laurence Haſtings earl of Pembroke, 
and lord of Wexford, of all his lands in this 
kingdom, in which his county palatine and 
Jura regalia are ſpecially expreſſed and men- 


tioned. 
And 
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mentioned, in this kingdom, had t 


de Lacy, pro ſervitio ſuo, terram in Midia, cum 


before the conqueſt,) eam lenuit, vel aliguis aliu 


poſſum, Sc. which charter was enrolled in the 


alſo his palatinate granted to him by general 
words, as is fhewn before, as well in point of 


And to prove this, the charter of G,. 4. 


And 40 prove this point more fully, diver 
other records were ſhewn, by which it wa 
manifeſt, that the other earls prey before 

fame 
prerogatives of royal ſeignory and juriſdiction 
1, As the lordſhip of Meath, which although 
it was granted by Hen. 2. to Sir Hugh de Lac, 
in general words, in this form, viz. Henricy 
Rex, &c. Sciatis me dediſſe & conceſſiſfe Hugoni 


omnibus pertinentiis ſuis, per ſervitia quinquapin- 
ta militum, fibi & bæredibus ſuis, tenendam & ba- 
bendam à me & bæredibus meis ficut Murchardy; 
O Melagblin (who was the Iriſh king of Meath 


ante illum, vel poſtea. Quare volo & firmiler preci. 
Pio, g Rod ipſe Hugo & bæredes ſui poſt eum infra 
prædittam terram habeant omnes librrtates & li. 
beras conſuetudines quas ibi habeo, vel illi dare 


court of Common-pleas, 1 Ed. 2. on the petition 
of Geſſ::de Genevil, who married one of the co- 
parceners of that territory, and is now found 
amongſt the records in Bermingham's tower; 

et the lords of this territory, until this lord- 
ip deſcended to king Ed. 4. had jura regalis 
there, as the earl palatine of Cheſter, who had 


ſeignory as in point of juriſdiction. 


Genevil aforeſaid, fatfa magnatibus fuis Midi 
was ſhewn, being regiſtered in the leger book | 
of Trifternagh; in thefe words; Scrant pre- 
ſentes & futuri, quod ego G. de Genevill, au- 


aitts & iniellectis chariis & munumentis my- 
nalun 
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um meorum Midiæ, & anteceſſorum ſuorum, 
forum, viz, qui cum Hugone de Lacy ſeniore ad 
unqueſtum ſuum primo venerunt in Hiberniam, 
fmiliter & eorum qui de Waltero de Lacy filia 
& herede dicti Hugonis ſunt feoffati, per aſſen- 
ſum & conſenſum Matildæ de Lacy uxoris mee, 
cnceſſi & bac 2 .charta confirmavi pro 
me & prædicdta Matilda, & bæredibus prædidtæ 
Matilde, magnatibus ſupradiftis & heredibus 
wrum, placitum namii veliti de omnibus ' tenen- 
bus in eorum terris, in curiis ſuis terminare, + 
& fi per aliquem dictorum magnatum placitum 
1 verito namio moveatur per querelam allerius 
nagnatis, qui de nobis tenet in capite, in curia 
neo, vel prediffe Matilde vel bæredum præ- 
ite Matildæ hujuſmodi placitum ibidem ter- 
ninelur. Præterea 6 in terris diflorum mag- 
utum Hute/fum levari contingat vel clamor, 
ucecomes de Trim inguiſitionem capiat, utrum 
tales tranſpreſſiones ſpectant ad coronam vel non, 

h tranſgreſſiones illæ ſpedtant ad coronam, in 
uria mea vel didtæ Matilde, vel heredum 
e Matilde omnino terminentur, & fi non. 
{prBant ad Coronam, in ipſorum curiis termi- 
wntur in quorum tenementis oriuntur. This 
charter proves both points, viz. the royal 
juriſdiction and the royal ſeignory; for it ap- 
rears by this that the lord of Meath had 
power to determine all pleas of the crown, 
which is a principal point of royal juriſdiction, 
and that he had alſo tenures in capite and 
nagnates within his territory, which magnates 
ae ſuch barons as the earl of Chefter created 
within his palatinate as is aforeſaid, And 
llerefore ſeveral gentlemen, as well in Meath 

as 


e 
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as in other territories, l had ſuch royal 
liberties, - had the title of barons; as the 


barons of Skreene, Navan, and Galtrim in 


Meath ; the barons of Narow and Rbebane in 
Kildare ; the baron of 1drove in Catherlyh, 
the baron of Burnchurch in Kilkenny ; the 
baron of Nevil in Wexford, the baron of 
Lougbmore in Tipperary ; the baron Miſſet, and 
the = Savage, in Ufer. 
And therefore, ever ſince this lordſhip of 
Meath came to the crown by deſcent to Ed. 4. 
it hath been held as a certain law in the Ex- 
chequer here, viz. that if it be found by office, 
that any lands within the county of Meath be 
holden of the king, as of his manor of Trim, 
per regale ſervitium, that this is a tenure in ca- 
pite, and livery hath been always ſued of ſuch 
lands, as appeareth by innumerable records of 
that court; becauſe ſuch regale ſervitium was 
a tenure in capize of the lord of Meath, when 
the county palatine was in being there. 

And beſides this, to prove the royal juriſ- 
diction of the lord of Meath, a record was 
ſhewn of all the proceeding in ade of novel 
diſſeiſin, brought by Fohn earl of Salop, againſt 

Vill. Nugent and his wife, for certain lands in 
Moyrath ;, by which record it appeareth, that in 
the 25 Hen. 6. Richard duke of Fork, then lord 


of this liberty, granted the commiſſion to take 
this aſſize, under the zefte of his ſeneſchal, in 


this form; Richardus dux Eborum, Comes 


Marchie, & Ultonie, dominus de Wigmore, 


Clare, Trim, & Conaught, dilectis & fidels 
ſuis, Willielmo Bois, juſticiario ſuo ad placita co. 


ram Seneſchallo ſuo libertatis ſue Midiæ, Ri- 
Cbbardi 
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charda Bath milit, Edwardo Somertan Armi- 
gero, Willielmo Sutton Armigero, & Roberto de 
' la Field, Armigera, falutem. Sciatis, quod con- 
ſiluimus vos juſticiarios noftros, una cum iis 


quos vahis affociaverimus, ad aſſiſam nove diſ- 


ſtiſnnæ capiendum, quam Johannes Talbot Comes 
Salapiæ arraniavit - coram wobis, per breve noſ- 
| trum, verſus Willielmum Nugent Armigerum & 


Joannam uxorem eius, de tenementis en Moyrath, 


Fc. Ideo vobis mandamus, quod ad certos diem 
& locum quas ad bet provideritis, affiſam illam 


capiatis, fatturt inde quod ad juſticiam pertinet, 


ſecundum legem & vo ere Abertatis uoſtre 
preditia. Sabvis' nobis amerciamentis inde pro- 
libertatis uaſtræ pnædidds, S. 

By which record, and infinite others of the 
ſame nature, found in every court of record in 


r 


— 


was an earl palatine, and had jus regale in point 
of juciitdiegner aj}. 30 590 Sole in 


venientius. Mandamus etiam vicecomiti noſro 


Dublin, it is manifeſt, that the lord of Meath 


173 


; Beſides this, all the territory of Uſer was a The territory 


aforeſaid, until it deſcended ta king Ed. 4. and 
to prove this a record out of Bermingham's tow- 
er was produced, which remaineth in the com- 


7 mon- plea rolls there, 3 Ed. momby. 26. where 
| this entry is made; Hugo de Lacy, quondam 
1 Cames Ultanie, tenyit totam Ultoniam, exemptam 


citevit in curia ſua amria plac.ia que ad juf- 
liciarias, & vicecomitem pertinet, & habuit pro- 


lurng alicujus uicecomilts, 


& ſeperutam a guobibet comitatu, &e, et pla- 
friam canceltariatu, abfque boc guad reciperet re- 


Wiz Laſtly, 


a county palatine, and had all the prerogatives of fer for- 
ö merly a coun- 


ty palatine. 
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The royal li- Laſtly, the royal liberty of Kildare had con- 
- _ of Al tinuance until the -attainder of Gerald earl of 
2 Kildare by act of parliament, 28 Hen. 8. c. 1. 
but afterwards, when his ſon was reſtored to 

his antient inheritance, by letters patent, dated 

1 May, 1 and 2 Phil. and Mar. although all 

liberties, privileges, honours, juriſdictions, co- 

nuſance of pleas, &c. were regranted to him; 
yet this ſpecial exception was made, Magnd 
curid de recordo & libertate comitatus de Kildare 
tantum modo exceptis. Theſe records and others 
to the ſame purpoſe were ſhewn, to prove the 
royal juriſdiction and the royal ſeignories of 
earls palatine in Ireland; which records are the 
only authorities we have here, how the law 
hath been taken heretofore in this kingdom; 
for no reports have been made and preſerved of 

caſes argued and adjudged here, as hath been 

uſed in England. C 2 

And fo upon conſideration of the nature of a 

county palatine, and of the prerogatives inci- 

dent to it, it was reſolved, that ſuch an earl 

had a royal ſeignory as well in Ireland as in 
England, and might have a tenure in capite of 
his perſon. | '& 211 

A tenure of Secondly, upon conſideration of the nature 
the perſon of and quality of tenure in capite of the king, 
1 was argued and reſolved, that this tenure in 
tine being queſtion, which was of the perſon of the earl 
veſted in the palatine of Wexford, being veſted in the crown 
"pag ſhall by act of parliament, ſhall now be a tenure in 
a tenure zz . . 

capite of the capite of the king. 
crown. For although it was agreed, that tenure in 
Every tenure ©4P#te 18 properly of the perſon of the king, or 
in capite muſt Of the king's crown immediately, * the 
| ervice 
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ervice' incident to this tenure, was firſt or- 4: of — 
tained for the defence of the king's perſon and ar S 
crown, and ſo is properly a tenure in groſs, C., Lit. 108. 
and not of an honour or a manor, F. N. B. 5. a. Mad. hift. 
. and although this tenure cannot be created Ec. 432- 
by a ſubject, (for the prince, the king's eldeſt 
ſon, cannot create a tenure in capite, 30 H. 8. 

Dyer 44. b.) yet, as the king, by annexing of 
an honour or manor to the crown, gives it ſuch 
a prerogative, that the tenants of ſuch honour 
or manor ſhall hold of him in capite, (as the 
honour of Rawleigh, which was annexed to 
the crown, 11 Hen. 7. 33 Hen. 8. Br. tenures 94. 
and ſo was the honour of Berkhamſtead, anti- 
ently, before it was annexed to the dutchy of 
Cornwall, 21 Ed. 3. 41. and in this kingdom, 
the manor of Trim is alſo annexed to the 
crown, as appears by the ſtat. 10 Hen. 7. c. 15.) 
in the ſame manner, the king, by exempting 
or ſeparating a county or other grand territory 
from the crown, may make the ſeignory of it 
ſo royal and abſolute, and ſo qualify the perſon 
of the lord, by communicating to him his 
royal prerogatives, that the tenures of his per- 
ſon ſhall be tenures in capite. And ſuch ſeignory 
is every county palatine, which being out of 
the ordinary juriſdiction of the crown, makes 
the lord in that reſpect higher than an ordinary 
ſubject, and by conſequence out of the maxim 
or rule of our law, that a ſubject is not capa- 
ole of a tenure in capite : for according to the 
rule of the civil law, which is put by Caſſanæus, 
in catalogo gloria mundi, Qui babent regale feo- 
dum unt Reguli quidam, and with this, as is 
before expreſſed, Bratton agreeth, lib. 3. lit. de 
| 3 Corona, 


Crom, c. 8. Comites pulutii regulem babent po. 
teftatem in omnibus, ſal us dominio domind regi firm 
Principi. „ 

It was alſo agreed, that it is not of neceſſity, 
that every tenure in cupite ſhould be ab ahtique, 
notwithſtanding the words of the ſtatute 42 
Prerogativa regis, c. 1. which declares that the 
king ſhall have primier ſer/in de ipſit qui tenent ab 
dntiguo de corond. For if the king at this day 


| | racy lands to hold of him, without expreſ. 
1 


May be cre- 
ated original- 
Iy by a ſubjeR. 


ng any ſervice certain, this is a tenure in cy 


pite of his perſon, 29 Hen. 8. Br. livery 37. ſo 


may the king by expreſs words reſerve a tenure 
by knights ſervice of his perſon, Which is alſo a 
tenure in capite. 


Alf, it is not a general rule, without an 


exception, that no tenure created originally by 
a ſubject, can become a tenure in capite. Fot 
although the law be as it is held, 30 Hey. 8, 


Dyer 44. B. that if a meſnalty be held uf the 
king in capite, and the tenant hoid of the meſne 


by knight's ſervice, if the meſnalty eſcheat by 
the death of the meſne without heir, the tehant 
ſhall not hold in capite of the king, but by 
knight's ſervice, as before; fo if the king pur- 
chaſe ſuch meſhalty, or hath ſuch meſnaſty by 
deſcent: yet where the meſnalty is Held ef the 


king in capite, and the tenancy cometh in lieu 


of the meſnalty by the act of the tenant, he 
ſhall hold, as the tenant held, i rapiik. 19 El. 
Dyer 349. lord, meſne and tenant; the kifg 
is lord, the meine holdeth of the king in cant 
and the tenant holdeth of him in fbenge; if 
the tenant obtaineth a releaſe of the meff᷑, of 


bote 


„ „ pry Cy, way, 


7 
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ſorejudgeth the meſne, he ſhall then Hold my 


 tapite ; for valenti non fit injuria. And it would 
be injurious to the 1 he ſhould loſe 


his tenure in capite by the act of the tenant, 
and have in lieu of it only a tenure: in ſo- 


e. ' 
"Faftly, a manifeſt difference was taken be- 
tween the caſe, 17 Eliz. Dyer 345. 4. and this 
caſe of the county palatine. For where, before 
the ſubjection of Wales to the crown of Eng- 


land, a man held land of the prince of Vales, 


by the ſervice ot going to his wars, this was 


not a tenure of which the common law could 


take notice; for the principality of Wales was 
not governed by the common law, but was a 
dominion by itſelf, and had its own laws and 
cuſtoms; and for this reaſon, when this coun - 
try was reduced under the ſubjection of the 
crown of England fach e which was of 
the perſon of the prince of Wales, could not 
become a tenure in capite af the king of Eng- 
land. But every county palatine, as well in 
Ireland as in England, was originally parcel of 
the ſame kingdom, and derived from the crown, 
and was always governed by the law of Eng- 
land, and the lands there were held by ſervices 
and tenures, of which the common law took 
notice, although the lord had ſeveral juriſdic- 
tion and ſeignory ſeparate from the crown; 
and therefore the tenure in capite of an earl 
palatine, is of the ſame nature as the tenure in 
capite of the king, and ſo being come to the 
crown, ſhall be a tenure in chief of the king, 


as it was before of the earl palatine; and 
N 4 the 
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m wee 
the feaſon of this difference appears fully, 
19 Hen. 6. 12. This caſe was argued by 
| the attorney - general for the king, and by 
John Meade and Edward Fitzharris for Prey. 


dergaſs. x 


( 185.) 


Paſch. 9 Jacobi, in the Common 
Peas. 


The Caſe of a C U 


N Quare impedit, brought by the king a- 
gainſt Cyprian Horſefall and Robert Wale, 
upon a ſpecial plea, pleaded by Vale the in- 
cumbent, the attorney-general demurred in 
law ; and the caſe in ſubſtance was this. 

The - corporation of Ki/kenny, being patrons 
of a vicarage within the dioceſe of Offory, pre- 
ſented to it one Patrick Fynne, who upon their 
preſentation was admitted, inſtituted and in- 
ducted. After this, during the incumbency of 
the ſaid Fynne, Adam Loftus Archbiſhop of 
Dublin, and Ambroſe Forth doctor of civil law, 
being commiſſioners delegates, for granting fa- 
culties and diſpenſations in this kingdom, ac- 
cording to the ſtat. of 28 Hen. 8. c. 20. by 
their letters of grace, dated 9 Od. 33 Eliz. 
granted to John Hor ſefall, then biſhop of O, 
ſary, that the ſaid biſhop, unum vel plura 
beneficia, curata, vel uon curata, ſui vel alient 
Jurispatronatus, non excedentia annuum valorem 
ſuadraginta librarum, adtunc vacantia, vel que 
mpoſterum vacare contigerint, perpetuæ commen- 
de titulo, adipiſci, occupare, retinere, omneſque 
ſrutus ad familiæ ſug ſuſtentationem convertere 
pſu, juribus five inflitutis quibuſcunque in con- 
narium non obſtantibus : which faculty or dif- 
penſation 


The Cafe of 
nſation was afterwards confirmed and rati. 
fied by letters patents under the great {al of 
Ireland, according to the ſaid ſtatute of 28 
Hen. 8. c. 20. Aﬀerwards, viz, 20 My, 
38 Eliz. Patrick Fynne the incumbent died, 
by which the ſaid vicarage being void, and 
continuing void per tempus ſemeſifr, and a 
title incurring thereby to the biſhop to collate 
by lapſe; the ſaid biſhop, by virtue of the 
ſaid faculty or diſpenſation, adeptus eft, occupa. 
vit & re:mut * ſaid vicarage perpetuæ 
commende titulo, and took the profits thereof 
to his own uſe, until the 13 Feb. 160g, at 
which day the ſaid biſhop died. After whoſe 
death, the ſaid Cyprian Horſefall, having pur. 
chaſed the next avoidance of the Vicarage, 
preſented the ſaid Yale, who was admitted, 
inſtituted and inducted; and afterwards the 
king preſented one inch, who being diſturb- 
ed by the ſaid Horfefall and Wale, the king 
brought a Quare impedit. En. 
And whether the ſaid biſhop, when he had 
obtained and occupied this vicarage by virtue 
of the ſaid faculty or diſpenſation, Was made 
thereby perfect incumbent thereof, ſo that the 
church being full of him, no title by lapſe 
could deyolve to the king, during the life of 
the biſhop, was the principal point moved and 
debated in this caſe. | ſec 
And in the argument of this point (which WI ch 
was argued at the bar firft by the council d of 
the common law, and afterward, by two ad- an 
vocates well learned in the canon law, and at Ke 
the bench by all the juſtices) two things "eq 
r e 
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cipally conſidered by thoſe who argued for | 
the King's Clerk. | c 
1. Whether the biſfiep could, by ahy law, 
have and Hold this benefice, without ſuch diſ- 
penſation or faculty, | 
2. What effect or operation this faculty or | 
diſpenſation ſhall have by l Ww. 7 
As to the firſt, they held for clear law, that A biſhop by 
a biſhop, by the antient eccleſiaſtical law of te cccleſialti- 
England, could not hold another benefice with 51 a could 
cure of fouls, Within His dioceſe; and if he ther 
had ſuch benefice before his promotion to the with cure of 
biſhoprick, that it would become void, when ſoub, within 
he was created a biſhop. And this is the an- : - 
tient law of England, as is often ſaid ih the 
caſe of the biſhop of St. David, 11 Hen, 4. 
and 41 Ed. 3. 5. b. agrees with it. And the 
reaſon is, that the biſhop cannot viſit himſelf; 
and he who hath the office of ſovereign, ſhall 
not retain the office bf ſubject, as Hankford ſaith 
in the ſaid eaſe of 11 Hen. 4. And upon this 
reaſon, it is ſaid in 5 Ed. 3. g. that if a parfon 
be made a dean, the parſonage becomes void, 
becauſe the dignity and beneficee are not con- 
patible. Alſo, no ectleſtaſtical perfon, by the 
antient canons and tountils, could have two 
benefices with cure of ſouls, fimul & ſemel, 
but the firſt was void by the taking of the 
ſecond. And this was the antient law of the 
church uſed in England, long before the ſtatute 
o 21 Hen. 8. which was in affirmance of the 
antient aw, as appears in Holland's caſe, 4 Co. 
Red. and there with agree the books of 24 Ed. 
3. 23. and 39 Ed. 4.44.8. and H N. B. 34. L. 
And the text of the canon law, which is the 
Proper 
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proper fountain of this learning, libr. 'decyetal, 
titul. de prebendis & dignitatibus, cap. de multa, 
proves this fully, where it is ſaid, de mull; 
providentid, fuit in lateranenſi concilio probibi- 


tum, ut nullus diverſas dignitates eccigſaſticas, 
vel plures ecclefias parochiales reciperet, contra 


Sanftorum canonum inſtituta, Quia vero prop. 


ter præſumptiones & quorundam cupiditates, nul. 
lus haftenus aut rarus de preditto ſtatuto frutu; i 


provenit : nos evidentius & expreſſius occurrere 
cupientes, præſenti decreto flatuimus, ut quicun- 


que receperit aliguod beneficium curam habens ani- 


marum annexam, fi prius tale beneficium hahe- 
bat, eo fit ipſo jure privatus, & ji forte illud 
retinere contenderit, etiam alio ſpolietur, &&c. 
Circa ſublimes tamen  /iteratas perſonas que 
majoribus benefigits ſunt honorande (cum ratio 
poſtulaverit) per ſedem apoſtolicam poterit diſ- 
penſari. And with this agrees the text in 
libr. Decretor. cauſa 21. queſt. 1. in duabus 
eccl:fiis clericus conſcribi nullo modo poteſt 
And fo it is apparent that the biſhop by no 
law could have and retain this benefice with- 
in his dioceſe without diſpenſation, which is a 
relaxation of the law, and permits that to be 
done, which the law prohibited before, 13 
Hen. 8. 6. a. | 

Secondly, they argued, that the faculty or 


diſpenſation aforeſaid, granted to the biſhop of 


Oſſory, was void to all intents, and if it took 
effect, yet it could not make the biſhop perfect 
incumbent of this vicarage, when he took and 
occupied it, being void by virtue of this fa- 
culty, but that it continued void, fo that the 
king had title to preſent by /apſe. And for the 


clearing 


a Commenda. | 

dearing of this point; 1. The original and the 
convenience of diſpenſations and non ob ſtan- 
n were conſidered. 2. It was enquired when 
ad in what manner the canon law of Rome 
was introduced and admitted into the do- 
minions of the king of England; and whether 
the king or the pope could of right diſpence 
with the eccleſiaſtical law, in this and other 
caſes, before the making the ſtatute of fa- 


Aw 
* 
9 
© — 


14 . 
culties. | | | 
a And it was ſaid, that the non obſtante was Origin and 


and that Marfilius Pativinus pronounces a woe 


e* SC 


clauſe of non obſtante, which hath been a bad 
precedent, and miſchievous to all the common- 
wealths of Chriſtendom. For the temporal 
princes perceiving that the pope diſpenſed with 
his canons, in imitation of him, uſed their 
prerogative to diſpenſe with their penal laws 
and ſtatutes, where before they cauſed their 
aus to be religiouſly obſerved, as the laws of 
the Medes and Perſians, which could not be 
dipenſed with; as is ſaid in the book of 
Hefther, (See the caſe of penal Ratutes, 7 Co. 
36. J.) And therefore a canoniſt faith, Diſpen- 
ſatio eft vulnus quod vulnerat jus commune. And 
another ſaith, that all abuſes would be re- 
formed, fi duo tantum verba, vix. non obſlante, 
nn impedirent, And Matt. Paris in anno do- 
nin 1246, having recited certain decrees made 
n the council of Lyons, which were beneficial 
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alia, ſaith he, per boc repagulum, non obſtante, 
infrmantur. 
And 
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zainſt the ſaid court, for introducing this — 


for the church of England, ſed omnia hæc, & 


nvented and firſt uſed in the court of Rome, inconvenience 
of non obflan- 
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How the ca- 


non law was 


introduced in- 
to England. 


The Galevf 


And to ſhew when and how. the eanon lay 
was introduced into Eugland, and what per- 
ſon of right could diſpenſe” with the eeclch. 
aſtieal law in this caſe, before the making of 
the ſtatute of faculties, it was obleryed, that 
after the Hiſhop af Rome had allymed to him- 
ſelf ta be the ſpirityal prince ar monarch of 
all the world, he attempted allo to give laws 
to all nations, as a real mark of his mgnar- 


chy. But, knowing well, quod ubi wy 6 


condendi authari{as, ibi nan off parendi negefuar, 
he did not , impoſe his laws at firſt peremp- 
torily upon ail people without diſtinchien, but 


offered them warily and pregariouſſy. And 


for this he firſt cayſed certain rules to be 
collected for the gayernment of the clergy 
only, which he called decrgta, and not Ic 
or ftatutg. Theſe degrees were publiſhed in 
the year 1150, which was during the- year 
of king Kenben; and therefore where lord 
Coke hath obſeryed in the preface to the 8th 
part of his reports, that Reger Bacay, the 
learned fryar, faith, in his book, de taped: 
mentis ſapientiæ, king Stephen . forbgd by pul- 
lick edift, that any man ſbauld retaiu the laus 
of Italy, farmerly brought into England, it is 
probable, that this is to. be intended of theſe 
decrees, Which were then newly compiled 


and publiſhed. Yet theſe decrees tz fe: 


ceived and obſerved by the clergy of the 
weſtern churches only, (for the eaft church 
never received any of its rules ar canons, Kel 
Igway's rep. 7 Hen. g. 184.) the biſhop ef 
Reme attempted alſo to draw the laity to obe- 
dience of his ordinances by degrees, and 

| this 
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this purpoſe, he firſt N certain rules 
or ordinances for abſtinence, or faſt-days, to 
be obſerved by the laiety as well as the clergy, 
which were on the firſt inſtitution called by a 
entle term, rogationes, as Marſilius Pat. lib. 
Pefens, pacis, part 2. cap. 23. hath obſerved ; 
and thence, as it ſeems, the faſt-week, next 
before the feaſt of pentecoſt, was called ro- 
gation-week, this time of abſtinence being ap- 
pointed at firſt by ſuch ordinance, which wag 
called rogatio, and not præceptum or flatutum, 
When the laymen from their devotion had re- 
ceived and obeyed theſe ordinances of abſti · 
nence, then the biſhops of Rome went farther, 
(de und preſumptione ad aliam tranſivit Roma- 
zus pontifex, as Marblius Pat. there faith) and 
made ſeveral reſcripts and orders by the name 
of decretals, which were publiſhed in the 
year 1230, Which was in the 14 year of 
Hen. 3. or thereabouts. See Matt, Paris, hiſtor. 
nagn. 403, And theſe were made to bind all 
the laiety, as well ſovereign princes as their 
ſubjects, in all things which concerned their 
civil and temporal eſtates. As that no man 
ſhould marry within the degrees limited by 
the levitical law; that no layman ſhould have 
the donation of eccleſiaſtical benefices ; that 
all children born before eſpouſals, ſhould at- 
ter eſpouſals be adjudged legitimate, and ca- 
pable of temporal inheritance; that all clerks 
ſhould be exempt from the ſecular power; and 
others of the ſame nature. 


But theſe decretals being publiſhed, | were The pope's 
not entirely and abſolutely received and obey- decretals ne- 


ed in any part of Chriſtendom, but only 0 — 
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any country the temporal territory of the pope, which i« 


| n_ = bo. called by the canoniſts patria obedientiæ. But 
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were utterly rejected and diſobeyed in France 
and England, and other chriſtian realms, which 
are called patrie conſuetudinarie ; as the canon 


1 > | which prohibited the donation of. benefices 


per manum laicam, was always diſobeyed in 
France, England, Naples, and divers other 
countries and commonwealths. And the ca- 
non that made children legitimate who were 
born before eſpouſals, was eſpecially rejected 
in England, when in the parliament held at 
Merton, all the earls and barons, with one 
voice, anſwered, Nolumus leges Angliæ mutari, 
que hucuſque uſitatæ ſunt, &c. And the ca- 
non which exempts clerks from the” ſecular 

wer, was never fully obſerved in any part 
of Chriſtendom, Kellaway, 7 Hen. 8. 181. 6. 
which ' is an infallible argument, that- theſe 
ordinances. had not their force by any autho- 
rity, which the court of Rome had to impoſe 
laws on all nations, without their conlent, 
but by the appropriation and uſage of the 
people, who received and uſed them. For 
by the ſame reaſon, by which they could 
reject one canon, they could reject all the 
reſt, See Bodin, lib. 1. de rep. c. 8. where 
he faith, that the kings of France, upon the 


their charters, that they would receive the 
profeſſion of the civil and canon laws, to ule 
at their diſcretion, and not, to be obliged by 
thoſe laws. 


But 


territory, on the other part, ſeveral of theſe canons 


erection of all univerſities there, declared in 
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common wealth, they, by ſuch acceptation and 


uſage, obtained the force of laws im ſuch par- 
ticular realm ori ſtate, and became part of the 
eccleſiaſtical laws of ſuch nation; and fo theſe 


which were embraced, allowed and uſed in 
England, were made, by ſuch allowance and 
uſage, part of the eccleſiaſtical laws of Eng- 
land. By which, the interpretation, diſpenſa- 


tion or execution of theſe canons, being be- 


come laws of England, appertained only to the 


king of England, and his magiſtrates, within 
his dominions, and his magiſtrates had fole: 
juriſdiction in ſuch caſes; and the biſhop. of 
Rome had nothing to do in the interpretation, 

| diſpenſation or execution of theſe laws in Eng- 
land, although they were firſt deviſed in the 
court of Rome, no more than the chief ma- 
giſtrates of Athens or Lacedemon could claim. 
juriſdiction in the antient city of Rome, becauſe 


the laws of the 12 tables were borrowed and 


brought from thoſe cities of Greece; and. no 
more than the maſter of New College in Oxford 


ſhould have command or. juriſdiction in King's 
College in Cambridge, becauſe the private ſta- 
tutes, by which King's College is governed, 


were, for the moſt part, borrowed and taken 


out of the foundation-book of New College in 
Oxford. And certainly, by this rule, the Em- 
peror might claim juriſdiction in maritime 


cauſes within the. dominions of the king of 


England, becauſe. we have for a long time 
received and admitted the imperial law for 
the determination of ſuch cauſes. See Caw- 
. eee e drey's 


a 


| _ 
| But as to thoſe canons which were received, He. if. com. 
accepted and uſed in any chriſtian realm or law, 26.27, _ 


", 
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: D and diſpenſe. with. them in all the realms of 
Ehriſtegdom at his: pleaſure ; ſo, that the cas 


ſeveral of his canons were received — uſed 


thereof claimed to have eceleſiaſtical jurifdie- 
tion in euery realm and ſtate where his canons 


not dare call laws, ne conwitterent crimen 


inaſmuch as they are made by the pope, 


them in execution by, caactive power, and 


wi 
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by divers nations of Chriſtendom, by colour 


were received, and ſent his legates with ſe⸗ 
veral commiſſions to ſeveral realms of Chriſ- 
tendom, to hear and determine cauſes ac 

cording to thoſe. canons ; Which n 
although the pope nor his miniſters, on 
the firſt venting and uttering of them, did 


læſæ majeftatis in pripcipes, as Marſliul Pat. 
hath — obſerved, lib. defens. pac, part: 2. 
c. 23. (who ſaith alſo there, that theſe canons, 


neque Junk humane. leges, neque. diuina, ſed, du 
cumenta' quædam & narrationes ;) yet when he 
perceived. that they were received, allowed 
and uſed in part by ſeveral nations, he com- 
piled them in — jen and called; them jus 
canonicum, and ordained: that they. ſhould: be 
read and expounded: in. publick Tabools and 
1 as the imperial law: was read and 
and commanded that they ſhould 
by obeyed- by all chriſtians upon pain of ex- 
commpnication, and contended often to put 


1 r . r co.c.cUIEIoS a: 


aſſumed to himſelf to interpret, and abrogate, 


ts Min Ci it. ans . r n__ Mn a. 


noniſts aſcribe to him this preragative, Papa in 


en gure 9 * in quibiſſdam ad jus 
 divinum 


elne ds 


citur omm jura babere in trinio pectoris ſui, 


quantiem ad interpritarionem & un 


4.6. de Conſt. cap. Lirrr. 


— dijpen/are poet, quia . 
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And as to the time; in the-25 yea cf Ad Whes the oa: 
1. Simon a monk of Walden commented read- non law was 
ing the canon law in the \univetſity of Can. frft read in 


bridge. See Stow and Walling 
year. And the minuſerid! lib. 6. dreretal. in 
the library of New College in-Oxford had this 
inſcription in the front; Anno domiini 1298, 
(which was the 26 year of Ed. 1.) 19 Nov. 
in ecclefis fratrum priellicutbr. . Oxon. fuit fatts 
 publicatio hb; 6, decretal; By which it appears 
when the canon law was intrdduted into Eng- 


colour hertof damed in England was a mere 
uſurpation, to which the kings of England, 
from time to time, made oppohtron, until the 
time of Hen. 8. 

And certainly the judgment of parlament 
expreſſed in the preamble of the ftatute of 


faculties, is obſervable to this purpoſe; where 


it is recited, that the biſhop of Rome had d- 
cerved and abuſed the ſubjetts of the crown of 
1 pretending and perſuating them that 

had full poiver to diſpenſe with all human 


; cho ufes and cuſtoms of all realms; in all 


cauſes, which be called ſpiritual : tobich maitir 
bath been uſurpetl and praftiſed by bim and bis 
predeceſſors for many years, tb the great dero- 
gation of the imperial crown of England. For 
whertas the did realm of England reco 
to ſuperior under God, but the 
and yet ir, free 82 ſubjettion 10 any man's 


laws, 


land. But the jutildiction which the pope by 


4} hath bern 


ham in the ſame en 
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196 . De Caſe of VE 
' Jaws, bul only to ſuch as have been deviſed, 
made and ordained within this realm, for thy 
wealth of the ſame, or to ſuch other,” as by ſuf- 
ferance of the king and bis | progenitors, the peg- 
ple of this realm bave taken at their free liber- 
g, and by their own conſent, to be uſed among 
them, and have bound themſelves by long uſe 
and cuſtom to the obſervance of the ſame, not as 
zo the obſervance of the laws of any foreign 
prince, potentate or prelate, but as to the accuſ.- 
tomed and antient laws of this realm, originally 
eftabliſked as laws of the ſame, by the ſaid ſuf- 
ferance, conſent ' and guſtom, and not otherwiſe ij 
it Randeth with natural equity and good reaſon, 
"that all ſuch human laws ' made within this 
realm, or induced into this realm by the ſaid 
* ſufferance, conſent and cuſtom, ſhould be diſpenſid Þ 
with, abrogated, amplified or diminiſhed by the 
= king and his parliament, or by ſuch perſons as 
= the king and parliament ſhould authoriſe, &c. 
if See 21 Hen. 7. 4. 4. where it is faid, that 
certain prieſts were deprived of their bene- 
fices by act of parliament in the time of 

| Rich. 2. EIS 
3 * From whence it was concluded, that the 
8 king of England, and not the pope, before 
the making of the ſtatute of Faculties, could 
1 of right diſpenſe with the eccleſiaſtical law in 
= this and other caſes, For although ſeveral of 
| our eccleſiaſtical laws have been firſt deviſed 
== in the court of Rome, yet they, being eſta- 
1 bliſhed and confirmed in this realm by ac- 
ceptance and uſage, are now become Englitb 
| laws, and are no more to be reputed romiſh 
| | canons or conſtitutions. As Rebuffus, ipeak- 
= | ing 
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a Commenda. 
ng, de reguls cancellariæ Romanæ de veriſimili 
writid, hæc regula, faith he, ubique in regno 
Francie eft recepta, & eſt lex regni eſfecta, & 


2 


ordains, that when a man is created a biſhop, 
all his inferior benefices ſhall be void, is of- 


England. And 29 Ed. 3. 44. 4. in the caſe 
of the prebend of Oxgatze, it is ſaid, that the 
conſtitution which takes away pluralities, com- 


cauſe; by which it appears, that after this 
conſtitution was received and allowed in Eng- 
land, it became the law of England. See flat. 
4 Bigamis, c. 5. where the king and his 
council in parliament. declared how a canon 
made in the council of Lyons ſhould be in- 
terpreted and expounded. De ' bigamis quos 
dminus papa in confilio ſuo lugdunenſi omni 
privilegio ſuo clericali privavit, per conflituti- 
mem inde editam, & unde quidam prelati illos, 
qui effefti fuerunt bigami ante præadictam con- 
ftitutionem, quando de felonia regtati fuerunt, 


eordatum eft & declaratum, coram rege & con- 
hlio, quod conſtitutio ifta intelligenda fit, quod 
ſroe effefti fuerint bigami ante predifiam confti- 
lutinnem, ive poſt, de cæœiero non liberentur 
trelatis, fed fiat de iis juſtitia, ſicus de laicis. 


0 3 Yet 


bſervatur tanguam lex regni, & non tan- 
quam Pape regula; & papa eam revocare nun 


And therefore, the eccleſiaſtical law which 


| ten faid in the caſe of the biſhop of St. Da- 
vid's, 11 Hen. 4. to be the antient law of 


menced in the court of Rome, yet a church was 
aqudged void in the King*s-bench for that 


languam clericos elegerunt ſibi delibirandos : con- 


197 


” © The canon 


tirxely borrow- 
ed from the 


Yet all the ecoleſialtical Ra of England 
were not derived and borrowed from the 


court of Rome; for long before the canon 
| court of Rem. law was authoriſed and publiſhed (which was 


after the Norma conqueſt, as is ſhewh be- 
fore) the antient kings of England, iz. "ho 


Athelftan, Alfred, Edward the conſeſſor, 
others, have, with the: advice of their * 


within the realm, made divers ordinances. 
for the government of the church of England, 
aud after the conqueſt, divers provincial ſynods 
have been held, and ſeveral conſtitutions have 

been made in both realms of England and 


Treland; all which are part of our eccleſi- 
aſtical laws. at this day. See the. charter of 


Wil: the conqueror, dated anno damini rob6, 


irrot. 2 R. 2. amongſt the charters in the 


archives of the tower of London, Fro decana. 


E capitulo Lincaln. Willielmus dei gratia, Rex 


Anglotum, &c, Sciatis, &c. quod epijcopales. 


leges, que non bene, nec: ſecundum; ſanarum 
canonum præceptia, u/que ag: mea temporg; in 
regno Anglia fuerunt, communi confilio epiſcapo- 
rum meorum, & 1 LA Som- 

nium principum reg —_— arr 
Sc. vide allo. 
34. in the time of Men 2. a duc d the 
clergy of Ireland was held at the caſtle, in 


which it was. ordained, Quod omnia — 


juxta quod, Anglicang. olhſeruat ecclgſia, in an- 
nibus, partibus Hiberniææ amodo iraflentar. Dig- 


num enim & juſtiſmum eſt, ut: fieut dominum 


E regem er Anglia diuinitus ſortits ef. Hi. 
bernia, fic etiam exinde vivendi furmam at. 
Piant meliorem. And 


— 


all. Camb. - lib, + | 
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And therefore the kirigs of England; from 
time to time, in every age, before the time 
of Hon. 8. uſed to grant diſpenſations in 4 
ſes eecleſiaſtical — whereas. the law. of t 
church is, that every fp ritual perſon is vi 
table by the ordinary; king William the 4 
etor, by his charter, exempted the. abbey 
of Battell from the viſitation and juriſdiction of 
the ordinary, in | theſe expreſs words, Signs = 
difia aatlefia libera & qureta imperpetuum *. m- 
ni ſubjectione epiſcoperum, & guarumlilis per- 
ſonarum dominatione, ficut ecclefia chriſti Canty- 
arien/is, &o. by which he diſpenſed with the 
law of the church in that caſe, See the book, - 
d: vers differehiis regfid poteſlai & beclea - 
tice, edit. £524,, where all the ſaid charter 
is recited at large; and ſuch charter was 
granted to the abbey of Abingdon by king 
Kenulphas, 1 Hen 7. 23 and 25... Cawdrey's Caſe, 
5 Co. rol. 4. So every appropriation contains in it 
a diſpenſation to a parſon imp ſanse, to have 
and retain the benefice in perpetuity, as ap- 
pears in Grenuon's caſe, Plowd.\ Comm. 303, in 
which act, the king, by the-cenimon law, ſhall 
be always actor, not only as ſupreme patron, 
as is alſo obſerve} in Grendon's caſey but as 
ſupreme * For the king alone without 
the pope, may male an appropriation, 7 Ed 
3. Fitz, Quere Inp. 19. S0 in the ſaid caſe 
of the op: of Sa David's 31, Hen 4. 213. 
2 — puts this queſtion, I the king 
en had: granted; before the ereation of a biſhop; 
0 that he might hold a benefice ant the biſho- 
« prick together, as the apoſtle did, would 
© not * _ * Nortoh and rend 
| O4 Good 


that the king of Englan 
- diſpenſe with the eccleſiaſtical law, in this caſe 


ſtatute of Faculties ; the effect and validity of 


de Caſe of 


| Good 20d enough. So in 11 Hen. 7.12 a. in the 
caſe of malum probibitum & malum in ſe, it i; 
holden, that the king may diſpenſe with a 


prieſt to hold two benefices, and with a baſtard 


that he ſhould be a prieſt, notwithſtanding the 
eccleſiaſtical laws, which are to the contrary. 


And as he may diſpenſe with theſe laws; ſo he 


may pardon all offences againſt theſe laws, and 


his pardon is a bar to all ſuits pro ſalute anime, 


or reformatione morum, and all ſuits ex officio, 

in the eccleſiaſtical courts, Hall's caſe, 5 Cy, 

P . 

This point then rms thus proved, viz. 
only could of right 


and others, within his dominions, before the 


this faculty or diſpenſation, being granted as 
above, was conſidered. This faculty was grant- 
ed by commiſſioners, authoriſed by letters-pa- 
tent of queen Elizabeth, to grant faculties and 
diſpenſations in this realm, according to the 
ſtatute of 28 Hen. 8. c. 20. enacted in this 
realm; by which act, ſuch commiſſioners have 
the ſame authority which the archbiſhop of 
Canterbury hath in England, by force of the 
ſtat. of 25 Hen. 8. c. 21. enacted there. Which 
ſtat. of 25 Hen. 8. gives authority to the arch- 


| biſhop of Canterbury to grant all faculties and 
diſpenſations, &c. for cauſes not being con · 


trary or repugnant to the holy ſcriptures and 
laws of God, as heretofore have been uſed to 
be had and obtained at the ſee of Rome; and 
all other faculties and diſpenſations, which ſhall 
r 
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_ . a Commenda. _ 
the realm, ſo that they be for cauſes not re- 
pugnant to the laws of God; and that all 
acts, to be made and executed according to the 
tenor of ſuch faculties and diſpenſations, ſnould 
be firm and remain in force, notwithſtanding 
any foreign law, decree, canon or decretal, &c. 
By which it appears what -power and authority 
theſe commiſſioners have of granting faculties 
and diſpenſations. But it doth not appear 
that they have power to grant any faculty or 
diſpenſation in ſuch form, as the taculty above 
is pleaded to be granted to the biſhop of O/- 
ory; for this faculty is not warranted by the 


ſaid ſtatute, for two principal reaſons. 


1. Becauſe no ſuch faculty or diſpenſation 
was accuſtomed to be granted in the court of 
Rome; for the faculties granted there were of 
another form, and different from this faculty 
in divers material. points; ſo that this faculty, 
if it had been obtained at 'the court of Rome, 
had been void by the rules of the canon law. 

2. Admitting that ſuch faculty had uſed to 
be granted in the court of Rome ; yet the cauſe 
for which it is granted, is repugnant to the 
holy ſcriptures and law of God, and by con- 
ſequence is not in any ſort warranted by the ſaid 
ſtatute. N 13 

1. For the form of the faculty, which is 
thus, . viz. that the biſhop of Oſſory, unum vel 
plura beneficia, curata vel non curata, ſui, vel 
alieni juriſpatronatus, adtunc vacantia, vel que 
impoſterum vacare contigerint, & non excedentia, 
Sc. perpetuæ commende titulo adipiſci, occupare, 
retinere, omneſque frutius ad familiæ ſue ſuſten- 
tationem convertere poſſit : juribus ſive inſtitutts 

” 9 


geation or wow oÞfanie of the right of patron 
Df lay-patrons and of the right of the king 


by the canon law, the lay patrons ought to be 


Wc 

r 

qkibuſeinque in contratium vos obtantibus, This 
the court of Nome; for in 


put 
nted and obtained in 
| ſuch faculties grant- 
ed there, there was always a particular dero- 


by expreſs name, where the patronage belong d 
to him; otherwiſe the faculty was void. x 


called to give their conſents in all cates of this 
nature. And if | fach particular non obtanie 
was not added in the faculty, another clauſe 


2386 was inſerted, vi. Dummodo patronorum ewpreſſus 


days put in ſueh faculties; granted or pu- 


per ſaltum, without preſentation, inſtitutiom or 
induction, and without any other formal or 


atcedat conſenſus. Alſo, by another claufe, au- 


thority was always given to the official, arch- 
' deacon, or other ecclefiaftical miniſter, to put 
him to wham the faculty is granted, in poſſeſ- 


ſion of the benefice, um aroideyis, . Bur in this 
faculty granted to the biſhop of Offory,. there is 
no particular an obſlante on derogation of the 


right of patronage, either of the king or other 


lay patrons, nor any mention made of the 
conſent of the king or of any other patron, 
Alf; by this faculty, he who hath obtained it, 
needeth not to be put in poſſeſſion by any 
eccleſiaſtical miniſter, but he may; as it ſeems, 
take the poſſeſſion of any benefice; hem it ſhall 
be void, of himſelf, immediately and! as it were 


And to prove that the elauſes'aforeſaid were 


chaſed in the court of Rome, Rebuffus de 3 
1 | ene- 


* 


f a Co . 
| keneficiorum (a very googk 


4 the pope's s, fauh,. quod cum in 
patronatus laicis d jure reſtruatum fit, ob 1 
Papa non ſolet conferre benaſficia ſub jure para- 

us laicorum exiſtentra, ni cum fpeciali dana- 


ſnlentionis, us valras callatia nam fata ſpecials 
| derogatione, us dicit Jo. Andreas (who, was an 
antient canoniſt long before the ſtatute of fa- 


tis Anglia (quad nota), —  Provifie Paper tan. 
quam ſub. reptitia non citra intentin- 


ang” ol And: Carher do ith apatite 


lauſula (motus proprii,) & generalis; clauſulu, (140 
0 (as it is in this faculty) aut clauſula, 
(ad quamcungue: cellationem, naſentutionam, 'uet 


proviſionem pentineat,) quia illa verba: intelliges 


rentur- de clericin, nan de laiciss He alſo faich, 
quod. Jpecialis mentio Regis fiers: debet, quia ſi no- 
90 2 4 Papa fana fuenit nan olhſtunte jurepatno- 
nalus laiconum, ſi ſpeatunet ad 2 nan va leret 
proviſio, & Nem ſe anponere poſſt!; Let he fit 
that this ſpecial: aon ali ant is not neceſiary,, 


if this conditionaliclauſe be put in the proviſion, 


dummodo patronorum accedat conſenſus. 5 
And: it is to be obſerved, that commendas 

et quædam prouiſia, and: therefore Games, im 

regula de idinmate; ſaith quod cammendare e/k 


pravidere, & que; cammendai — July 


quibuſcunque negulin de; praviſioneloguentibus: = 
Andi that by the canon; lau- the- conſent: ob 
the patron is requiſite, wherea. benefico: is-gi« 
ven in commendam, ſee Decret, lib, 6. c. nemo, 


9 where 


authority for "this # 
poſe) was vouchad, who weating at large: 


gotions uriſpatronatus laicarum, non et. fue: x. 
culties) /e de hog uidiſſe bullam direfflam pn, 


fula generales derogatonia' nom ſuffictunt ad denn 
gationem juriſpatronatus laicorum, etimſi ade fes. 


= * 
- 
= 
i 
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The Caſe of | 2 
where the gloſs ſaith, ad commendam vocabitur 
patronus, & fi qui alii ex tali commendũ lædun- 
tur. And in legitimis conſtitut. Ot bobon. titul 
de commendis (which conſtitutions are annexed 
to Linwocd 's provincials) it is ſaid, quod con- 
Jenſus patroni ad hujuſmodi commendam regij- 
ritur. And by the ſame reaſon, in every 
faculty or licenſe granted by the pope to make 
exchange, union or appropriation of churches, 
theſe words were always added, vocatis quorum 
intereſt, which mean principally the patron, as 
Rebuffus and the other canoniſts ſay. And that 
umon and appropriation ſhall not be made 
without the aſſent of the patron is mani by 
our books, viz. 11 H. 7. 8. 6 H. 7; 13. 46. 
A p. 50 Ed. 3. 26. 40 Ed. 3. 28. Grendon's 
caſe, Plowd. Comm. 498. a. © 

To prove alſo, that- in every ſuch faculty 
granted by the pope, to have and retain bene- 
ficinm vacans ſeu vacaturum, a clauſe executory 
was always put, by which the official, archdea- 
con or other eccleſiaſtical miniſter was autho- 
rized to put him, who had ſuch faculty granted 
to him, in corporal poſſeſſion of ſuch benefice, 
Rebuffus was cited, where he declares the form 
of ſuch faculty; and there he faith, quod in- 
truſus dicitur, qui intrat beneficium proprid au- 
Iboritate. For he doth not enter in a legal 
manner, and therefore, non intrat per portam. 
And according to this, Hankford faith, 11 H. 
4. 229. 4. that if a man obtaineth a bull of 
proviſion, if he hath. not executors of his bull, 
who may put him in by authority and by 
courſe of law, he ſhall not be adjudged in by 
RRR 


2 Commen OY 


to the biſhop of Ofſory, varies in ſeveral ma- 
terial points from the form of faculties, grant- 
ed in the court of Rome, before the making 


of the ſtatute of faculties, and therefore is 


not warranted by the faid ſtatute in this 
o | 

2. Admitting that ſuch faculty was uſed and 
accuſtomed to be granted and obtained in the 
court of Rome, yet it 1s-not warranted by the 

ſtatute, becauſe the cauſe of this faculty is not 
| agreeable to the holy ſcripture and law of God, 
for whereas the expreſs text of the ſcripture is, 
1 Timothy c. 3. That a biſhop muſt be given to 
hoſpitality, apt to teach, experientia docet (faith 
Innocent 6. extravagan. ca. Paſtoris) occaſione 
commendarum cultum divinum minui, curam ani- 
marum negligi, hoſpitalitatem conſuetam & debi- 
tam non ſervari, ruinis ædiſicia ſupponi, &c. 
And whereas it is ſaid in the ſame text, that a 


biſhop muſt be the huſband of one wife, by which 


is to be underſtood (as the canoniſts expound 
it) that he ſhall have but one biſhoprick, or 
one cure, they ſay that, by ſuch commenaa, biga- 
my is contracted in the church. And therefore 
a good and pious biſhop ſaid (when another 
benefice was offered to him to hold in commen- 
dam) abſit ut cum ſponſd bhabeam concubinam. 

But by our law, a faculty granted and exe- 


cuted in ſuch form, as the faculty granted as 


above to the biſhop of Offory is, would do a ma- 
niteſt wrong and injury to the lay patrons. For 
it is an expreſs licenſe given to the biſhop to 
make an uſurpation on lay patrons, and to take 
away the benefit of their advowſons, being nen 

| rignt 


By which it appears, that this faculty granted 


is alum in fe, and againſt the. law; 
and therefore could not be diſpenſed with; be- 
i. fore the ſtatute, either by the king, or by the 


pope ; and now. ſuch faculty or licenſ is not 


confirmed nor intended to be confirmed by the 
ſtatute of faculties | - 1 
And therefore, as to the king, it is ſaid, 
11 Hen. J. 12. 4. that the king cannot diſpenſe 

with any one to make a nuſance in the hi 
way; and if he doth it, ſuch diſpenſation ig 
void; and 3 Hen. 6. 19. the king cannot grant, 


that if a man | doth a treſpaſs to me, I ſhall 
againſt him ; or that a man 


not have an action 
ſhall be his own judge. And therefore it is ſaid 
in dur books, that the king's prerogative ſhall 
not do a wrong to a ſubject, 13 Ed. 3. 8. 4. 
35 Hen. 6. 29. b. 5 C. 55: 5. Alſd, although 


the king may diſpenſe with a ſtatute that pro- 


hibits an indifferent thing to be done, yet he 
cannot change the common law by his patent, 
37 Hen. 8. Br, Patents 100. 6 Hen. 7. 4. And 
he cannot diſpenſe with the common law, by 
a nos obſkante, 4 Co. 35. Boyom's caſe. And as 
to the pope, it is often ſaid, in the remarkable 
eaſe\ of the biſhop of St. David's, 11 Hen. 4. 
that the pope's bulls cannot change the law of 
England. And this agrees with the rules of 
the canon law. Non valet declaratio Papa vel 
Regis in prejudicium tertii. Rebuſfus in prani bt- 
neficiorum titul. De non tollends jus quaſitum. And 
elſewhere he faith, per ciauſulam, motu proptic, 
&c. Papa non tollit jus tertii. Talis prefumitut 
mens Pape concedentis, qualis eftueris..  Donalie 
Nrincipis intelligitur, fine prejudicio tertii. 
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2 Commend,  - oy f 
If therefore ſuch faculty or-diſpenſation in ., 
ſuch form could not be granted by-the king 3B 
or by the pope, before the ſtatute of faculties, | 2 
certainly the makers of that ſtatute never in- 
tended to make any faculty good, which was . 
unreaſonable and againſt commen ght, be- | | 
fore the ſtatute. As the ſtatutes Which conte | . | 
the cuſtoms of Landon, do not conſm any - . 
. | 
| 


unreaſonable cuſtom which hatk been uled 
in London. And ſo, as Liitlaton ſaith, the 
ſtatute of Glouceſter ſhall be intended, which 
provides, that if the huſband, being ſeiſed of 

land in right of kis wife, aliens the land with 
warranty in the life of the wife, it ſhall not be 1 
a bar to the heir of the wife, if na fine be le- 
vied in the king's: court ; this is to be under- 
ſtood and-expaunded,. if no legal fine be right- 
fully levied in the king's. court, in which the 
huſband, and wife join. For if a fine with. 
warranty be levied by the huſband: alone with» 
out the wife, this ſhall-not. bar the heir of the 


wite. 13 75 4 
But to make this point yet more elear, the Nature and 
nature and difference of commendas warrantable difference of 
by the canon law was declared and conhidered. * 
And as to that, it was ſaid, that cammenda Vangbh. 20, | 
eee is nothing but commendatioecclefe ad culo. Rn 
tadiam alterius. And therefore, Decret. cauſa. | 
21, 9. 1. titul; Qui plures, the gloſs ſaith; Com: 
nendare nihil aliud eſt; quam deponere.- This 
commenda or comme ndat ia eccleſteæ is different ae 
cording to the nature of the church, and the 
limitation or continuance of the commenua. For 
commenda may be ecclefie curate, vel-non; curate, 
and may be temporary, viz. for a time certain, 
| . as 


of WG, | 

as for ſix months, or perpetual, viz. during 
the life of the commendatory, A church with 
cure may not be given in commendam, if it be 
not for evident neceſſity, or the profit of the 
church, viz. to ſupply the cure, until a provi- 
ſion be made of a ſufficient incumbent. And 
therefore, it was provided by the council of 
Lions, that a pariſh church ſhould not be given 
in commendam, niſi ex evidenti neceſſitate, ve! 
utilitate eccleſie ; & quod talis commenda ultra 
ſemeſtris temporis ſpatium non duraret; {9 quod 
ſecus fattum fuerit fit irritum ipſo jure, Ec. 
6 Decretal. c. Nemo. But a benefice without 
cure may be given by the canon law for the 
fuſtenance of the commendatory, vel ad men- 
ſam. And in this ſenſe the canoniſts ſay, that 
Commenda eſt quaſi comedenda, quia eccleſia que 
traditur in commendam quaſi comeditur & devo- 
ratur. And ſich benefice properly may be 
given in perpetuam commendam. Summa ſumma- 
rum, titul. Commenda, artic. 1 and 2. By which 
it appeareth, that the ſaid vicarage being a 
benefice with cure, cannot be given in perpetu- 
am commendam, by the canon aforeſaid. And 
although the gloſs on the ſaid canon, 6 Decretal. 
cap. Nemo, ſaith, quod iſta conſtitutio non compre- 
bendit Romanum pontificem, ideo Romanus pon- 
_ tifex poteſt in perpetuum commendare ; yet it 
appears alſo, by that which is ſhewn before, 
that the pope did not uſe nor could give com- 
mendam, in ſuch form as the faculty or diſpen- 
ſation aforeſaid is given; wherefore it was con. 
cluded that this faculty or diſpenſation was void 
to all intents. 


But 
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But admitting that this faculty took, 
ad ſhould be à perpetual commenda, yet this | 

doth not make*the biſhop" perpetual vicar; | 
ſo that hel mall be perfect ' incumbent” 6f-the | 4 
faid church; and that the church ſhall be full of 
him during his life. 1 W 5 

For, by the rule of our naw; # church Mal 
not be ſaid to be full againſt à common perſon, ” 
if the incumbent be not in by preſentation an 
inſtitution, er by formal collation, which a. 
mounts to Preſentation and inſtitution, © But 
againſt the king there ſhall be no plenarty - 25 b 
without preſentation. inſtitution and induktion, | = 
22 Hen, 6. 47. 44 Ed. 3. 3. 11 Hen 4. 7. vn 
24 Ed. 3. 30. And for this reaſon'a parfon 2 8 
. : ſhalt not plead plenarty Zia 4 a 
ſtrange patron, becauſe he 12 not 3 | .Y 
preſentation 38 Hen. 6.20. 39 Hen. 6. 21. 
4. 14 Hen. 8.30. See alſo the ſtat; Weſt. 10 6. 4 
which he that pleads plenarty of a church 100 — 
ſhew of what preſentation. And in Hecter's cafe, 1 
13 Hen. 8. 12: where a maſter of an hoſpital had _— 
preſented himſelf to a' church, the advowſon of 1 | 
which was appendant to the hoſpital, althoingh 
the ordinary admitted him, yet it was adj 
there, that the preſentation! being | vo) = 0 
plenarty was gained by him in the ad 0 hich. 
A fortiori in this caſe, this viearage fhall 
be ſaid full of the biſhop*of O, where he 
himſelf entered, and were he poſſeſſion of it, 
without being ever preſented, inſtituted or in- 
ducted,” or without een, collation, or any 
legal ceremony." Io 8 0 

And therefore, by the le of the canon lay 
alſo, he who” comes in by 3 non eft 
prælatus, ſed procurator tantum,” & eft niſi cuſtos 
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= ſry adminiſtrator, & jus in ecelefia non habe, 
WEE 5 decretal. cap. Nemo. & conſtitut. Othobon, cap, 
A de commendis eccleſiarum, fol. G. And with this 
| agrees 27 Hen. 8. 15, where it is ſad, that the 
cardinal of 7ork had the abbeyiof . St. Albans in 

commendam, and yet was not abbor 
Vet this difference was agreed, that if a 
clerk be preſented to a benefice with cure, and 
9 be admitted, inſtituted and inducted to it, 
| ſo that the church be full of him, if after- 
wards he be preſented to another benefice in- 
compatible, or elected to a biſhoprick, and be- 
fore he be inſtituted to the ſecond benefice, or 
be created a biſhop, he obtains a faculty or diſ- 
2 penſation to retain the firſt benefice perpetue con- 
$ wende titulo, which is during his/life ; this facul- 
* ty or diſpenſation ſhall be 7 ſuch effect, that the 
1 firſt benefice ſhall not be void by the acceptance 
4 of the ſecond, or by the promotion to the bi- 
ſhoprick. but that he ſhall remain full and perfect 
incumbent of the firſt benefice, during his life. 
And the faculty or diſpenſation jn this cafe 
doth not work any wrong or injury to the pa- 
tron; for the patron ſhall not preſent again un- 
til the next avoidance, and the: church in this 
caſe never becomes void, by. reaſon, of the dil- 
penſation, which prevents the avoidance. Vide 
Rebuffus de praxi beneficiorum 3. part. fignatur. 
Si papa diſpenſat cum promoto ad epiſcopatum, ut 
retineat ſua beneſicia, poterit retinere, etiam que 
/ ub patronatu laicorum ſunt, quia non, apitur de præ- 
0 udicio patroni, cum non vacet beneficium ; which 
| hath been adjudged, ſaith he, in decis. rotæ. 33 l. 
For the law, which ordains that the firſt benefice 
ſhall be void by acceptance of a ſecond, may be 


diſpenſed with; and ſo it is of the law ag > > 
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Wins that when à man is made a biſhop] | 
his other benefices ſhall be void, as Thirning 
| faith, 11 Hen. 4.12126. For theſe laws were 
| made by eccleſiaſtical policy, and therefore the 
| fame policy may diſpenſe with theſe laws. But 
the law which prohibits a wrong or injury to a 
third perſon cannot: be diſpenſed with for the 
reaſons aforeſaid. And therefore the benefice 
| which is once void: and the next avoidance of 
| which devolves to the patron, cannot be taken 
and occupied by virtue of any ſuch licenſe or 
faculty. And according to this differenee are 
many caſes ruled in our books. 
11 Hen. 4. 170. 213. 229. in the remar: 
kable caſe of the biſhop of St. David's, often 
| cited before, it is reſolved by Thirnmg, Hanks 
ford, and the better opinion of the book, that 
when a prebendary of Sarum was elected to 
the biſhoprick of St. David's, and before he 
was created a biſhop; obtained a diſpenſation of 
the pope to retain all his other benefices, not- 
withſtanding, Sc. and afterwards he is created e 
and conſecrated biſhop ; that the king in this 
| caſe ſhall not have guare impedit "againſt the 
| biſhop for the prebend; nor an action on the 
ſtatute of 25 Ed. 3. which gives the preſenta- 
bt tion to the king; where the pope by proviſion 
gives any benefice, the patronage of which 
belongs to a ſpiritual 'perſon:/. For in both 
| caſes there muſt be an avoidance of the bene- 
| tice, before the king can preſent; whereas,” in 
| the caſe above, the church did not become 
| void, but the incumbent continued in of -his 
| older title. And therefore, Hantford there 
| laid, that the biſhop, upon this diſpenſation to 
retain, ſhould not pay firſt fruits again for the 
P 2 bene- 3 


| be Cafe of 
benefice.:: And if the king hath the firſt and 
next -aVoidance: of a benefice, and afterwards 
grants fuch faculty or diſpenſation to the in- 
eumberit to retain this benefice, notwithſtand- 
ing that he ſhould be created a biſhop, and after- 
wards the incumbent is made a biſhop, yet 
this doth not amdunt to a preſentation; hut 
after the death of the incumbent, the king 
ſhall preſent another clerk to it; for there was 
no avoidance. of this benefice before the death 
of the incumbent. But, on the other part, 
it was clearly reſolved in the ſaid caſe of the 
biſhop of St. David's, that if the diſpenſation 
had been made after the prebendary had been 
created a biſhop, that the ꝓrebend had been 
void, and no faculty could enable him to retain 

it inſt the king. eee I + As 
And therefore, in the time of len. 6. when 
Henry Beaufort, the king's grand; uncle, being 
biſhop'of Mincheſter, was made 4 cardinaly and 
afterwards purchaſed from the pope a bull 
declaratory, that notwithſtanding he was made 
a cardinal, his biſhoprick of Hincheſter was not 
void, wherefore he might retain. it as before, 
yet it was held that the ſee of M iucbeſtar was 
void by the taking on of the ;cardinalſhup, 
which exempted the biſhop from the juriſdic- 
tion of his metropolitan. And therefore, the 
biſhop was within a premunire, for which he 
purchaſed his pardon, which is to be found 
amongſt the charters, 4 Hen. 6: in archiv. tur. 
London. 6 and 4 Eliz. Dyer, 2:33. 4. Fobr 
Parkhurſt being elected to the biſhoprick of 
Norwich, before he was created biſhop,: ob- 
tained a diſpenſation of the archbiſhop-of Can. 
zerbury (by virtue of the ſtatute of — 
2 | A 
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a.Commenda: 
to retain a parſonage which he had befare, in 
commendam, pro tribus annis, vix. a feſto ſunct 
Michaelis, in anno Dom. 1560, far ad idem 
fetum quod eſſet anno 1863; before the ſaid firſt 
feaſt: of St. Michael, he was created biſhop, 
and then he reſigned, his benefice;' the queſtion 
was, Whether the benefice became yacant by: 
the reſignation of Purtburſt, or by his promo- 
tion to the biſhoprick; and it was adjudged, 
that the church became vacant by his reſigna- 
tion; which proves that he continued parſon 
by virtue of the diſpenſation until he reſigned; 
See Nat. Br. 36. 1 If parſon, Who hath a 
diſpenſation to hold his rectory, be created a 
biſhop, and afterwards the patron preſents an 
incumbent, who is inſtituted: and inducted, 
then the bifhop may have: fpoliation againſt 
ſuch. incumbent 3+ which proves, that his real 
poſſeſſion in the parſonage always continued by 
virtue of the diſpenſation. So that a faculty or 
diſpenſation, to hold a benefice in perpetuam 
:ommendam, is good and effectual to ſuch per- 
ſon only, who is full and perfect incumbent at 
the time oſ the diſpenſation made to him, and 
not to him who hath nothing in the benefice. 
This appears alſo by Holland's caſe, 4 Co. 
75. for there 7. S. having the parſanage of 
North-cre-ake, which was above the annual va- 
lue of 87. accepted another benefice incompa- 
tible, fo that the fiſt benefice was void; after- 
wards he was elected to the biſhoprick.of Car- 
lie, and before his creation, he. obtained a 
faculty to retain the patrſonage of Nortb- creabe 
in commendam, & fruttus & emolumenta ad ujus 
ſuos. Proprios comvertere, &c. yet it was ad- 
| Judge 


214 | | | The Cain 


Judged, that this faculty did not aid hun Ge 
the benefice that was void, for he Was not 
n at the time of ws diſpenſation granted 
to him. 
To the hos: mapa} is Dxbyrs caſe, be G. ; 
79. I. $. parſon of Norton, which: was of the 
annual value of 8 J. was preſented to the church 
RR of Staines, and admitted and inſtituted to it; 
"1.1 by which inſtitution the firſt benefice was void; 
| but before induction he obtained a qualification 
and diſpenſation, - ecclefiam de Staines recipere, 
& relinere quoad 'vixerit, &c. It was adjudged 
that the diſpenſation was too late to preſerve 
the firſt benefice, which became void by the 
- inſtitution to the ſecond. See 18 E. Dyer 347 
doctor Meſton's calc. 81 
Upon all thoſe reaſons and e they 
concluded, that this faculty or diſpenſation, to 
take a void benefice in perpetuam commendam, 
was void. But if a benefice be full of an in- 
1 cumbent, a faculty may be granted to the in- 
| cumbent to retain it in perpetuam commendam, 
| notwithſtanding - he ſhould' take a benefice in- 
compatible. And therefore; the Bulls of pro- 
viſion, granted by the pope, which were in — 
nature of faculties to take beneficia vacantia vel 
vocalura, never made the proviſor able to take 
and occupy a benefice, which ſhould be void, 
of his own head, without inſtitution, adrniſſion, 
or induction; for if he had entered in fuch 
manner, the lau adjudged him an abator and 
diſturber, and quare impedit lay againſt. him; 
but if ſuch proviſor had been admitted, inſti- 
tuted and inducted, then he would be: re- 
moved by the ſtatute de proviſeribus, 29 Ed. 3. 


44. a. and 11 Hen. 4. 213. 229. but the king 
might 


C C 


might remove duch proviſor by quare impellit, 
after inſtitution and erf IP Ed. 3. Tan 


Quare non admiſit. 7 ö 
And ſo out of all — hath ben aid bedbre 


reſults this difference between a faculty to take 
a benefice, and a faculty to retain a benefice, 

viz, that a faculty granted to one who is not 
incumbent, to take a void benefice, is void, 
and a faculty to one who is incumbent of a 


benefice, to retain it, is good. And by conſe- 


quence, this faculty, granted to the biſhop. of 

Oſſory, being void, the vicarage aforeſaid Was 
never full of him; wherefore the king gd 

good title to preſent to it by lapſe. 7 

But on the other part, it was argued by . 
defendant's council; 1. That this faculty, grant- 
ed in the form aforeſaid, was good, and ought 
to be approved and allowed for good in this 
court. 2. That this faculty was well executed 
by the entry of the biſnop into the vicarage, 
without any preſentation, inſtitution or induc- 
tion. 3. That the biſhop having entered and 
occupied this benefice, by virtue of this fa- 
culty, the church was full of him, ſo that no 
title could devolve to the king by lapſe, during 
the lite of the biſhop. 

As to the firſt point, they argued, that this 
faculty was good, and ought to be allowed in 
this court, becauſe it is well warranted by a 
politive law of the realm, viz, by the ſtatute 
of 28 Hen. 8. c. 20, by which the commiſſi- 
oners have power and authority to give and 
grant at their diſcretions ſuch diſpenſations, 
licences or faculties, for caules not repugnant 
to the holy ſcriptures and laws of God, as in 
times heretofore have been uſed and accuſtom- 
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ed to be obtained in the ſee of Rome; and 
that every diſpenſation, licence or faculty grant- 
ed by virtue of this act, ſhall be approved fot 

od and effectual in law, in all courts and 


„ 


obtained in the court of Rome, before the 
making of that ſtatute. 2. That the cauſe, 
fog which this faculty or diſpenſation is grant- 
ed, is not repugnant or contrary to the holy 
ſcripture or law of God. 3. That this faculty 
is not unreaſonable or contrary to law, but is 


- 


of the Jaw of England. DP 

I. And to ſhew that ſuch; faculties or diſ- 
penſations have been uſed to be granted in the 
court of Rome, before the ſtatute, the original 


agreeable to, and may well ſtand with the rules 


of the commenda was firſt enquired. And it was 


ſaid that pope Leo 4, anno dom. 848. or there- 
abouts, firſt invented the commenda; as ap- 
* lib, decret. cauſa 2 3. queſt. 2. where it is 
aid, unde Leo 4. ſcribit, qui piures eccleſias retinet, 
unam . quidem titulatam, alteram vero ſub com- 


mendatione tenere debet. For whereas by the 


ancient canons and councils, a man could have 
but one benefice, and yet by experience, it was 
found convenient, that ſometimes, viz. in caſe 
of neceſſity, or utility of the church, a man 
may have the charge and the profits of ſeveral 
benefices; this diſtinction was invented and 


allowed, that although a man could have but 
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a Commenda. 
one beniefice in titulu, yercthe might have ati» 
ther in commenda; vin. that another beneftce 
might be commended and committed to his 
cuſtody and cure, until an able incumbentmight 
be provided for it. 28 16 Eileen eee 

But afterwards, great abuſe being found in 
the granting of theſe commendas by the ordi- 
naries, another canon wat made in the couneit 
of Lyons, anno dommi 1274. for reformation of 
it, as appears, lib. 6. decretal. de eleci, & electr. 
pote g. cap. nemo. Nemo deinceps parochial: mM bs. 
clefiam alicui non conflituto in lexitima ætuie, vel 
ſacerdotio commendare præſumat, nec tali, wifi 
unum, & evidenti neceſſtate vel utilitate ecciiſa 
ſuadente. Hujuſmodi autem commendam rite fac- 
tam declaramus ultra ſemeſire temporis ſputlum 
non durare, &c. But the gloſs there ſaith; (as 
is ſhewn before) ia conſtitatio non comprebendit 
Romanum Pontificem, 1deo Romanus Ponitfex po- 
teſt perpetuo. commendare, ſo that the pope, not- 
withſtanding this canon, hath power to give be“ 
nefices in perpeinam rommendam. 

And in fact, ſince the ſaid council of Lyons, 
as the pope reſerved to himſelf the ſole power 
to give benefices in perpeluum commendam, (0 
he reduced that power into execution, and 
uſed and practiſed it in all realms of Chriſten- 
dom; eſpecially the popes who reſided at Avig- 
uon in France, in the times of Hen, 2. Ed. v. 
Ed. 2. and Ed. 3. were very liberal, not on! 
in granting of proviſions, (againſt which our 
ſtatutes were made in the times of EA. 1. and 
Ed. 3.) but in giving all forts of eccleſiaſtical 
benefices in commendan perpetuum. And al- 
though at firſt this Was done to ſupport the 
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dignity af the cardinals, as was profeſſed by 
pope Clement 6. in his epiſtle to Ed. 3. (which 
is in Malſingbam's hiſtory, fol. 180. b.) yet af- 
terwards theſe graces were purchaſed by other 
eccleſiaſtical perſons, of all degrees, in all na- 
tions of Chriſtendom, and eſpecially in Eng- 
land and Ireland; for we abound in domeſtick 
examples of this paint, viz. that ſuch faculties 
or diſpenſations, to hold eccleſiaſtical dignities 
in commendam perpeluam, were granted and ob- 
tained in the court of Rome. 

In the time of Hen. 3. anno. dom. 1253. 
(Mats: Paris hiſi. magn. 848.) the great clerk, 
Robert. Groſtbead, who ſtrenuouſly oppoſed the 
Pope's proviſions, complained of this new pro- 
viſion by way of commenda. Czterum, faith 
he, giod videre non conſuevit, concedit papa, ut 
aliquis epiſcopatum obtineat, nec tamen epiſcopus 
exiſtat, ſed. electus ſempiternus. And by the 
ſame Matt. Paris, in the ſame hiſtory, 914, 
it is recorded, that anno dom. 1257. A gidius 
de Bridleford, electus Sariſburienſis, manifeſtavit 
palam, quod Rome ftrenue impetraverat, ut ſci- 
licet liceret ei priſtinos redditus retinere, ac etiam 
decanatum, quod nuper novum habebatur, ſed jam 
loties permiſſum nulli ſtuporem generavit. 

After this, it appears by the book 41 Ed. 3. 
g. that one V. having a prebend in the cathe- 
dral church of Sarum, the pope, before his 
conſecration, gave him his benefices which he 
had before, and the king reciting this gift of 
the pope, granted him his temporalities; on 
which it was adjudged, that this prebend did 
not become void, but that the biſhop ſhould 
retain it after his conſecration. 


It 
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It appears alſo, in the ſaid caſe of the biſhop- 


of St. David's,” 11 Hen. 4. often cited before, 


that in the time of Ed. g. Edmund. the monk 


of Bury, Who was attendant in the court of 
Ed. 3. had ſeveral benfices by ſuch diſpenſa- 
tion, as is obſerved there by Thirning, fol. 
229. 6. Alſo, Hantford faith in the ſame caſe, 
fol. 191. 4. that it hath been ſeen, that a man 
was abbot of Glaſtonbury, and biſhop; alſo of 


another church, and had the poſſeſſion and dig- 


nities of them at one and the ſame tim. 
Alſo, the principal caſe of 11 Hen. 4. ſnew- 


eth, that Hen. Chicheley, ' (Who was afterwards, 


archbiſhop of Canterbury,) being a prebendary 
in the cathedral church of Saliſbury, was elec- 
ted biſnop of St. David s, and before his con- 
ſecration, the pope, reciting by his bull, that 
he was elected biſhop of St. David's, granted 
to him faculty and power to hold and enjoy all 
his other benefices, until he ſnhould otherwiſe 
ordain, Sc. See Nov. deciſion. rote. 331. this 
ſame point, Which Was argued, 11 Hen. g. well 
debate d. n opodids / 28 5 ti 1 

And that theſe faculties or diſpenſations, 
to hold benefices in commendam, were granted 
in the court of Rome in the time of Hen. 5. 
appears in Linwood, lib. 3. de præbend. cap. 
Audiſtis, verb. Diſpenſatione. And in the time 
of Hen. 6. Henry Beaufort, the king's grand- 
uncle, being made a cardinal, obtained a diſ- 
penſation of the pope, to retain the biſhoprick 
of Vincbeſter in commendam, as is before ſhewn, 
And although it was then held, that this dis- 
penſation came too late, it being granted alter 
the biſhop was created a cardinal, yet after- 


wards, 
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wards;' in the time of Hen. 8. cardinal , 
having before he was created a cardinal, ob- 
tained a bull of the pope, to retain the arch- 
biſhoprick of Tork as perpetual adminiſtrator, 
and the abbey of St. Albans in perpetuam com- 
mondam, he held both during his life, by 
virtue of this diſpenſation 4" fee 2) Hen. 8. 
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| 1 theſe examples and authorities, it is ma- 
nifeſt, that; before te making of the ſtatute of 
faculties; "ſuch diſpenſations were had aud 
obtained in the court of Rome, to hold in 
commendam eccleſiaſtical benefices in England. 
And as to this realm of Jreland, - theſe diſ- 
penſations of the pope were fo frequent here, 
that in the time of Ed. 4. a ſpecial act of par- 
liament as made againſt commendams, granted 
by the pope to eceleſiaſticks of this realm. 
See the ſtatute of 7 Ed. 4. c. 2. by which, it 
is recited, That now 'of late divers men of 
holy church, ſuing to the court of Rome, have 
purchaſed bulls from the holy father the pope, 
to have as well abbeys, priories, and other 
dignities, as parſonages, and vicarages in com- 
mendam; to the extinguiſhment of divine ſer- 
vice, c. and by which it is ordained, that what- 
ſoever man of holy church do purchaſe any 
manner of dignity, parſonage, or vicarage by 
bulls of the pope, to hold in commendam, and 
the ſaid bulls, parſonages, or vicarages do ac- 
cept ; he ſhall be out of the king's protetti- 
on, Sc. And that no pardon or licence of 
the king made, or to be made, be available in 
this behalf, but be utterly void, if it be not 
by act of ' parliament, And this ſpecial act 
e © againſt 


a Commeida. 555 
againſt the pope s commendams was made in 
this realm, becauſe. the ſtatutes, made againſt 
proviſors in the time of Ad. 3. ſpeak only of 
reſervations, collations and proviſions; of the 
pope, Which words do got extend to commen- 
dams, as Hantford held, 11 Hex. 4. 213. 2. 

2. The cauſe for which this faculty or diſ- 
penſation Was granted, is not repugnant or 
contrary to holy ſcripture or law of God. For 
plurality of benefices is not prohibited by the 
ſeripture or law of God but on the contrary, 
there is an expreſs text, 1 Tim. c. 5. which 
ſaith, Let tbe elders that rule well, be counted 
worthy of double honour ; for the ſcripture ſaith, 
Thou hal! not muzzle; 1he.ox, that treadeth out 
the corn, &c. And there is another text, 1 Tim. 
c. 3. which faith, that a biſbop muſt. be given to 
boſpitalitiy; and the principal cauſe of granting 
this faculty, was to enable the bilhop to main- 
tain hoſpitality; ag, all appropriations and 
unions were made ſor the ſame cauſe. Alſo, 
the office, which a biſhop hath in the church, 
is of great dignity, Which dignity cannot be 
ſupported  without| eauntenance and mainte- 
nance. Wherefore, when the revenues of the 
biſhoprick are not ſufficient, the eccleſiaſtical 
policy, which gives i õ%]petent addition, by 
way of commendam, ſhall not be ſaid to be re- 
pugnant or contrary to the la of G . 


Also, it may Well aſtand with: xeawn and 
religion; that a biſhop, may have and retain a 


particular benefice with cure within his own 


doceſe, becauſe he hath the general gure of 


all churches there; abet curam animarum; 


wherefore, on ever) inſtitution, he faith, al 
cipe 
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tipe hiram tium et mum And of this realots 
in antient times, ſeveral rectories with cure have 


been appropriated to biſhopricks ; as the rec- 
tories of Efmean and Hambleden are appropriate 


ad menſam epiſcopi Winton, and the biſhop of 


Saliſbury hath ſeveral rectories appropriate to 
his ſee. In like manner have the primate and 
the archbiſhop of Dublin, in this kingdom, 
certain rectories appropriate ad menſam, in their 


| ſeveral dioceſes. And in fact, before the divi- 


ſion of patiſhes, every biſhop had the diſtri- 


bution of all the tithes within his dioceſe, 


as Beda ſaith in his eccleſiaſtical hiſtory, 1. 
1. e. 28. | rr 1 

3. This faculty or diſpenſation (although 
diſpenſationes non debent trabi ad communem le- 
gem, as the canoniſts ſay) is not repugnant to 
the rules of the common law of England ; for the 
common law of England doth not prohibit plura- 
lities, nor make the inferior benefice void, if the 
incumbenitihe created a biſhop ; but the antient 
ecclefiaſtiedl law of England, with which the 
king could always diſpence, by the rule of the 
common law, as is ſhewn before; 11 Hen. 4. 
213. 4. f. Ploud. Comment: Grendon's' caſe 503. 
* 11 H . 13. 1 ⏑—Rü “ ꝶ ũ ⸗ hq 


And inte, that the ſaid ſtatute of 7 Ed, 4. 


ed in this kingdom, which ordains 
that he -Who purchaſeth the pope's bull, to 
hold a betiefite in commendam, ſhall be out of 
the-King's"'proteCtion;" provides allo, that the 
king's'pafdon or licenſe ſhall not be available 
in ſuch caſe; which implyeth, that the judg- 
ment of the parliament then was, that the 
king's licenſe ſhould - be available by the * 


— 


— 


« Comenenda 


if the common wg im ſuch caſe, according 


o the opmion of Hantford, 11 Hen. 4. cited 
belore. And it was good reaſon, that the 


king might diſpence with the eccleſiaſtical law, 


ouching\ benefices, becauſe” thei king and his 


ay ſubſects were the donors of all benefices 


o eccleſiaſtical perſons; and therefore, Mars. 
Patavinus calls the benefices of the church elbe- 
moſynas laicorum. 1 of+ 5, LO! "1; ; Hönig 
But the truth is, that ſuch faculties or diſ- 
penſations,” granted by the pope, touching 
eecleſiaſtical benefices in Bugland, were al WN] ˖ỹ 
zoainſt the Jaw of Exxiand; for it was à mere 
vſurpation upon the crown of England, before 
the ſtatutes made againſt proviſors. And theſe 
ſtatutes were made in declaration of the com- 
mon law in this point; 12 Ed. 2. Fitz Daare 


imp. 169. 19 Ed. 2. Fitz. Quare non adm. 7. 


15 Ed. 3. Fitz. Quatre imp. 160. 21 Ed. 3. 40. 
11 HA. 430. 3. Dag dcin, FOR 

And as to the injuryiwhich is ſuppoſed to be 
done to the: patron,” by the granting and exe- 
cuting of this faculty in this caſe, it ib man- 
teſt, as this caſe is, that the patron i is not 
prgudiced ; for the biſhop did not enter dnto 
the vicarage, until iti had been void, per tenpus 
ſemeſi re, and ſo a title acciᷣued to him to collate 
to it by lapſe; and on this reaſon, Rebuſfus 
ih. de praxi beneficibrum, puts a rule Puod 
quando laici patron! non preſentaverint. infru um- 
pus 4 jure prefixum, ita quod collatio devoluta'fit 
ad ſuperiorem per lapſum;itemports, papa de jure 
providere poteſt, ſine derdgatione juris patrona- 
(us laicorum. : Funn 
IW. 8 = 1 5 ©, Mol 


Secondly, 
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5  2S8egond[y,; it was argued by the council for 


1. 


o 
. 
* 
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5 tha;-defendaur, that this faculty rwaggvell exe. 
. Syed; by the aceeptange of andi entry of the 
biſhop. into | the ſar} vigarage, without preſen. 


tation, inſtitution or indud tion: for, theſe acts 


or Ceremoſies are not always of necęſſity to be 


uſeg ir oonferring af 4 patſonage dt bidarage, 
which may be; well done ſeveral: ways Without 
preſentation, inſtitution and induction; 1. By 
Way of appropriation; 2. By way of union; 
gBY way of per mutation ; 4. By Way of con- 
nendam; and heretefore, when the pope uſurp- 
ed juriſdichon in England, by a ge Way, vis; by 


. 


way of proviſion. io Won on OUU He 


. RSV to appropriation, ſee Plamd. Comm 
800, 503. 4. Grentoy's caſe, Where it appears 
that the king (who; had: ſufficient; authority 
to do it, as HNotd. there ſaith) didꝭ in his 


\ 


patent of appropmation -there, diſpence with 
admiſſion, inſtitution and induction, and give 


power to the dean and chapter of Migorn, to 


whom the appropriation was made, ta enter into 
the parſonage, and retain it, witholit other ce- 
remon yno and this was: reſolved and adjudged 


_ a1gpod diſpenſation in that caſe. Sed the form 


ofthe patent of appropriation in. the ſaid caſe 


of: Grendon, Plowd..Gomm.” 494. d and com- 


heit with the faculty above. For:there: is a 
great reſemblance, as it ſeems, between a con- 
menda perpetua and appropriation; the differ- 
ene is in the time of continuance 3; for: a com- 
mende perpetua, is during the life of the com- 
mendatory only, and the appropriation is in 
perpetuity. | AF © 4. PD! 

2. As to union, ſee 11 Hen. 7. 8. where a 
chBpebbeing full of an incumbent, was united 


0 


Ps a" Commenda. A 


the incumbent. reſigning, the | preſident and 
ſcholars entered into the chapel, without other 
donation or induction; and this, agrees with 
Rebuffus in reguld de unionibus, where he faith, 
poſſeſſio apprehendi poteſt propria authoritate in 
unione ; ſee allo, 5o' Ed. 3. 27. 40 Ed. 3. 48. 
3. As to permutation, ſee 2 Hen. 4. 11. 4. 
where it is ſaid, that on permutation, entry is 
lawful without more. See alſo, 21 Ed. 3. 6. 
7. & Rebuffus in praxi beneſiciorum, tit. de col- 
lationibus, 663. quot ſunt reguiſila in permutatt- 
one beneficiorum. ; 
And it was ſaid, that ſuch faculty to take bene- 
fcium vacaturum, after the death of the incum- 
bent, was like to a grant of a reverſion of land, 
after the death of a tenant for life ; in which 
caſe, although the tenant for life ought to 
have livery of ſeiſin, yet the grantee of the re- 
verſion, after the death of the tenant for life, 
may enter propria auiForitate, without: ſach ce- 
remony of livery. 


with formal inſtitution, collation or induction 
in this caſe, becauſe the biſhop himſelf is to 
be inveſted in the benefice, and therefore his 
acceptance and entry is ſufficient; as the com- 
mon law diſpenſes with expreſs attornment, 
where the reverſion is granted to him who 
ought to attorn, and with actual delivery of the 
legacy, where the legatee is made executor, 
(who may pay himſelf by way of retainer) 
and with aſſignment of dower, where the wife 
is guardian in ſocage, and zaay endow herſelf 
de la pluis beale, 

Q And 


to Magdalen College in Oxford, and afterwards 


It was alſo ſaid, that the law will diſpenſe 
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cleſia non vacat. 


be Caſe of | 


And as in antient times, the pope's provi. 


ſion amounted to collation; and thereon: the 


proviſor might enter, as is holden in Plingd 


500. and in 11 Hen. 4. 220. where Hantford 
ſaith, that a proviſion is as inſtitution, and ac- 
ceptance as induction; ſo this faculty to take a 
benefice, wich the biſhop's acceptance and en- 
try, amounts to collation and induction. 

LLaſtly, it was argued by the council for the 
defendants, that when the biſhop entered and 
occupied this benefice, by virtue of this facul- 
ty, immediately the church was full of him, 
and ſo no title of preſentation was devolved 
to the king by lapts, during the life of the 
biſhop. 043, 2998. mare. 
And to prove this laſt point, they ſaid that 
he who hath a benefice by canonical title, is a 
full and perfect incumbent; and the chureh is 
full of him; but he who hath a benefice, by 
virtue of a commenda perpeiua, hath it by ca- 
nonical title; and therefore, ſuch commenda- 
tory is full and perfect incumbent, and the 
church is full of him. To prove this argu- 
ment, Linwood was cited, de ſilus preſbyt. cap. 
cum a fure, verb. ullo titulo, where he defineth 
canonical title in this manner; Titulus canoni- 
cus eſt jus ſpirituale, five cauſa babendi beneficium 
ecclefraſticum, qui poteſt eſſe per viam inſtitutions, 
collationis, electionis, comme ndæ, vel alterius pro- 
viſionis. Et in conflitut.Otthoboni annexed to Lin- 
wood, cap. Miſerabilis, verb. Commendare, fol. 66. 
It is ſaid, quod habens commendam habet titulum 
canonicum approbatum a jure propter neceſſitatem 
vel utilitatem eccleſiæ, & ideo, conceſſd commenaa, ec- 


And 


4 C ommenda. 
And therefore, as admiſſion and inſtitution 


alone make a good title and plenarty againſt 


common perſons, and inſtitution and inducti- 
on, or inſtallation, make a good title againſt 
the king, 22 Hen. 6. 27. 44 Ed. 3. 3. and 
without ſuch title, a man ſhall not have a writ 


to the biſhop in quare impedit, 33 Hen. 6. 1. 


12 Hen, 4. 11. 22 Hen. 6: 44.45. 19 Ed. 4.9. 
ſo a commenda, which amounts to admiſſion 
and inſtitution, and the entry of the commen- 
datory by virtue of the commenda, is a good 
title, and maketh plenarty in this caſe. And 
this jus ſpirituale, ffve cauſa habendi beneficium 
ecclehaſticum, is called a title, becauſe qui titu- 
lum habet ad beneficium as Rebuffus ſaith, poteſi 


nominari & ſubſcribi ſub "titulo illius beneficit, 


aleo ut beneficium ſuum dici poſſit. Et babet in 
eo plenum jus, & fruftus ſuos fatit, ut maritus 
babet jus in uxore & omnibus bonts ejus. 

But where it is ſaid, that a man hath a 
canonical title by virtue of a commenda, this is 
to be underſtood of a commenda perpetua, and 
not of a commenda temporalis; for a commenda 
temporalis is only a ſequeſtration, ard may be 
granted by every ordinary for ſix months, as 
is before ſnewn. And therefore ſuch com- 
mendatory non eft prælalus, nec maritus eccleſie, 
nec facit fruttus'ſuos, ſed eſt adminiſtrator tantum, 
& cuſtos ecclefie. And ſueh commenda non eſt 
litulus, nec facit titulum, ſed eſt quoddam depoſi- 
tum, until'a ſufficient incumbent be- provided 
for the church; and therefore ſuch commenda 
is commonly granted when the patron doth not 
preſent an able perſon, or when the church is 


litigious. | 
2 But 


——— 
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But a commenda perpetua, which continneth 
during the life of the commendatory, cannot 
be granted by any inferior ordinary, but only 
by the pope, in ſuch country where, he hath 
juriſdiction, or by the king or his delegates in 
this realm; and this commendu is & Canonical 
wh. 3 mam 'militat eadem ratio in per pętuis com- 
ndis in aliis titulis; lib. 6. de 3 

| News And ſo it hath been often ad- 
judged in the rota, as Gomes ſaith in Regul. de 
triennali poſſ:fſore, where he argues this point, 
pro & contra, at large; and faith, that the fa- 
culty of a perpetua commenda eſi anpiiim diſ- 
peſitio, & habet ubertatem verborum, VIZ. licen- 
tiam & facultatem fructus omnes pertipiendi & in 
Praprias uſus converiendi, &c. Que verba impor- 
tant collationem & titulum, & non ſimplex depo- 
277 And further he ſaith, ille dicitur verus 
itimus litulus, qui 4 1 7 vel homine Poteſla- 
== /i cons'ſſus, &. figna veri & legiti- 
mum lituli ſunt, perpetuttas, & + - wg dif- 
poſitio, que duo roncurrunt in commenda perpetua. 
Aud he alſo faith there, guad permulat id poteſt 
e de commenda per petua ad commendam per petu- 
am, et de tali commenda baba titalum, & quod 
talis commendatarius poreſt locare ommia bona ec- 
clefue ; quod cammenda «(4 inſtar collationis, & 


f cut reſervatio papæ varat per callationem, fic 


per commendam per petuu m; ſecus per temporalem; 
quodque per commendam perpetuam beneficium definit 
vacare, & fit Hine, quefi Per. Wigs collati- 
Ons. 

Rebuffus alſo in Abe. ile or ani * 
135. agrees with Gomes, where he ſaith, per 


mortem commendatarii perpetui beneficium valal, 
nn 


a Commenda. 

non ut prius, fed per mortem, & bac eft praxis 
in Francia. Cammanda per petua 8 poteſt 
cum titulo, quod ſapius vidi. Commendatarius 
perpetuus fructus recipit, conſert, locat, ac alia 
omnia facit, ſicut habens titulum. Commenda 
perpetua non poteſt revocari. | 

It was moreover obſerved, that,in the canon 
law, there are two ſorts of vicarages, vicaria 
temporalis, & vicaria perpetua. A vicaria tempo- 
ralis was compared to a cammenda 1empoxalis, 
becauſe ſuch temporal vicar nen habet litulum, 
ſed ſervit alieno nomine, & proprie curam non 
habet ; ſecus eſt de vicarid perpetud, que eft in- 
compatibilis cum alia beneficio, & habet curam 
animarum, & talis vicarius habet titulum ca- 
nonicum; and quare impedit lieth of ſuch per- 


petual vicarage, F. N. B. 32. 5. Reg. „ 


and ſuch vicar ſhalt ſhall have juris vow of 
land annexed or given to him perpetually, b 

the ſtat. of 14 Ed 3. 1 19, ſee 40 El. 3. 28.1 
where Finchden faith, that although it hath heen 
holden, that a vicar fhall nat have an action 
for his poſſeſfions againft any perſon, yet the 
law is changed in that point, and with reaſon, 
when he is endowed to him and his ſucceſſors 


Poon 


nd this was the fubſtance of the arguments 


on each fide in this caſe; for no judgment hath 
been yet given in it. The attorney-general, and 
Bolton recorder of Dublin, and Oliver Euſtace 
the civilian, were of council with the king's 
clerk; and William Talbot, James Briver, and 
Jobn Haly doctor of the civil law, with the 
defendants. 


Q 3 Hill. 
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336 | The Caſe of 
Hillary, 4 Jacobi. 
| The Caſe of Præmunire. 


O R, 


The ": OY LOADER and ATTAINDER 
of Robert Lalor Prieſt, bein g indicted 
upon the ſtatute of 16 Rich. 2. Cap. 5. 


[Publiſhed originally in Engliſh. ] 


Of what qua- THIS Robert Lalor, being a native of this 
lity and credit kingdom, received his orders of prieſt- 
* hood above thirty years ſince, at the hands of 
one Richard Brady, to whom the pope had gi. 

ven the title of biſhop of Kilmore in Ulſter ; 

and for the ſpace of twenty years together, 

his authority and credit was not mean within 

the province of Leinſter. He had alſo made 

his name known in the court of Rome, and 

held intelligence with the cardinal; who was | 

protector of this nation, by means whereof he 

- obtained the title and juriſdiction of vicar-gene- 
. c ral of the ſee apoſtolick within the archbiſhop- 
8 rick of Dublin, and the biſhopricks, of Nl. 

dare and Fernes. This pretended juriſdiction, 

extending well-nigh over all the province of 

Leinſter, he exerciſed boldly and ſecurely many 

ler together, until the proclamation was pub- 


iſned, whereby all N and prieſts ordained 
by 


by foreign authority were commanded to de- 

part out of this kingdom by a certain time 

prefixed. After which time he began to lurk . 

and to change his name; howbeit at laſt he 

was apprehended in Dublin, and committed to 

priſon in the caſtle there. Upon his firſt exa- His appre- 

minatien, taken by the lord-deputy himſelf, he benſion and 

acknowledged that he vas prieſt, and ordained fllt Exami- 

by a poptſh titulary biſhop ; that he had ac- 

cepted the title and office of the Pope's vicar- 

general in the three dioceſes before named, 

and had exerciſed ſpiritual juriſdiction in foro 

conſcientie and in ſundry other points he 

maintained and juſtified the pope's authority: 

only he ſaid, he was of opinion that the pope 

had no power to excommunicate or depoſe his 

majeſty, becauſe the king is not of the popes 

religion. gte wel econ 3. 
The next term after he was indicted upon His firſt in- 

the ſtatute of 2 Eliz. enacted in this realm dictment and 

againſt ſuch as ſhould wilfully and adviſedly nvietion. 

maintain and uphold- the juriſdiction of any 

foreign prince or prelate in any cauſes eccleſi- 

aſtical or ciyil within this realm. By which 

ſtatute the firſt offence of that kind is puniſhed 

with loſs of goods, and one year's, impriſon- 

ment; the ſecond offence incurreth the penalty 

of the Premunire; and the third: offence 1s 

made high treaſon. Upon this indictment he 

was arraigned, convicted and condemned, and 

lo reſted in priſon during the next two terms 

without any farther queſtion, He then made 

petition unto the lord-deputy to be ſet at li- 

berty : whereupon his lordſhip cauſed him to His ſecond 

be examined by Sir Oliver St. Jobn, Sir James Examination, 

Q 4 Fuller- 


4 
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Fullerton, Sir Jeffery Fenton, the attorney and 
folicitor general. At firſt he made ſome eva- 
five and indirect anſwers; but at laſt volunta- 
rily and freely he made this enſuing acknow. 
ledgment or confeſſion, which being ſet down 
in writing word for word as he made it, was 
adviſedly read by him, and ſubſcribed with 
his own hand, and with the hands of thoſe who 
took his examination; and afterwards he con- 
firmed it by his oath before the lord deputy 
and council. * "7:2 


_—_— . eee Mt |_|" @ mat 


The Confeſſion or Acknowledgment of Robert 
Talos prieſt, made the 22d of December, 


1606. 
His confeſſion * IRST, he doth acknowledge that he is 
or acknow- not a lawful vicar-general in the dioceſes of 


ledgment. Dublin, Kildare and Fernes, and thinketh in his 
conſcience that he cannot lawfully take upon him 
8 Item, he doth acknowledge our ſovereign MY 
| = lord, king James that now is, to be his lawful, * 
1 chief — ſupreme governor in all cauſes, as 
| well eceleſiaſtical as civil, and that he is bound 
in conſcience to obey him in all the ſaid cauſes; 
and that neither the pope, nor any other fo- 
reign prelate, prince or potentate, hath any 
1 =_— to controul the king in any cauſe ecele- 
aſtical or civil within this kingdom, or any of 

| his majeſty's dominions. 1 
Item, he doth in his conſcience believe, that 
all biſhops ordained and made by the king's 
authority within any of his dominions are Jaw- 
ful biſhops; and that no biſhop made by the 
r Pope, 


Præmunire. 
pope, or by any authority derived from the 


pope, within the king's dominions, hath any 


power or authority to impugn, diſanul or con- 
troul any act done by any biſhop made by his 
majeſty's — Gr aforeſaid. | 
| tem, he profeſſeth himſelf willing and rea- 
dy to dbey the king, as a good and obedient 
ſubject ought to do, in all his lawful cormand- 
ments, either concerning his function of prieſt, 


hood, or any other duty belonging to a good 


ſubject. 


After this confeſſion made, the ſtate here 
had no purpoſe to proceed againſt him ſeverely, 
either for his contempt of the proclamation, or 
offence againſt the law : fo as he had more li- 
berty than before, and many of his friends had 
acceſs unto him; who telling him what they 
heard of his confeſſion, he proteſted unto them, 


that he had only acknowledged the king's civil | 


and temporal power, without any confeſſion or 
admittance of his authority in ſpiritual cauſes. 
This being reported unto the lord-deputy by 


ſundry gentlemen, who gave faith unto what he 


fad, his lordſhip thought fit, that ſince he had 
incurred the pain of Premunire, by exerciſing 
epiſcopal juriſdiction, as vicar-general to the 
pope, that he ſhould he attainted of that of- 
fence, as well to make him an example to 
others of his profeſſion, (for almoſt in every 
dioceſe of this kingdom there is a titulary 
biſhop ordained by the pope ;) as alſo that at 
the time of his tryal, a juſt occaſion might be 
taken, to publiſh the confeſſion and acknow- 
ledgment which he had voluntarily made, 

| LS ſigned, 


233 


234 


The indict- 


ment of Lalor 


upon the ſtat. 
of 16 Rich. 2. 


| ſee of Rome, and took upon him the ſtile and 


by inſtituting divers perſons to benefices with 


by doing all other acts and things pertaining to 
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ſigned, and confirmed by oath before the lord- 
deputy and council, who have likewiſe ſubſcrib- 
ed their names as witneſſes thereof. *Y 

Hereupon, in Hill. term, 4 Fac. an indict- 
ment was framed againſt him in the King's- 
bench upon the ſtat. of 16 Rich. 2. cap. 5, con- 
taining theſe ſeveral points. 

1. That he had received a bull or brief 
purchaſed or procured in the court of Rome, 
which bull or brief did touch or concern the 
king's crown and dignity royal, containing a 
commiſſion of authority from . pope of Rome 
unto Richard Brady and David Magragh to 
conſtitute a vicar-general for the ſee of Rome, 
by the name of the ſee apoſtolick, in the ſe- 
veral dioceſes of Dublin, Kildare and Ferns, 
within this kingdom of Ireland. | 

2. That by pretext or colour of that bull or 
brief he was conſtituted vicar-general of the 


title of vicar-general in the ſaid ſeveral dio- 
celes. | + 297 

3. That he did exerciſe eccleſiaſtical juriſ- 
diction as vicar-general of the ſee of Rome, 


cure of ſouls, by granting diſpenſations in cau- 
ſes matrimonial, by pronouncing ſentences of 
divorce between divers married perſons, and 


epiſcopal juriſdiction, within the ſaid ſeveral 
dioceſes, againſt our ſoyereign lord the king, 
his crown and dignity royal, and in contempt 
of his majeſty, and diſheriſon of his crown, 
and contrary to the form and effect of the ſta- 
tute, Cc. 5 

| 0 
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To this indictment Lalor pleaded, not guil- 
ty; and when the iſſue was to be tried, the 
name and reputation of the man, and the na- 
ture of the cauſe, drew all the principal gen- 
tlemen both of the Pale and Provinces that 
were in town to the hearing of the matter. 
At which time a ſubſtantial jury of the city of 
Dublin being ſworn for the trial, and the vid 
of the indictment being opened and ſet forth 
by the king's ſerjeant ; the attorney general 
thought it not impertinent, but very neceſſary, 
before he deſcended to the particular evidence 
againſt the priſoner, to jnform and ſatisfy the 
n in two points. 

What reaſon moved us to ground this in- 
Admment upon the old ſtatute of 16 Rich. 2. 
rather than upon ſome other later law made 
ſince the time of king Hen. 8. | 

2. What were the true cauſes of the. making 
of this law of 16 Rich. and other formal laws 
againſt proviſors, and ſuch as did appeal to the 
court of Rome in thoſe times, when both the 
prince and people of England did for the moſt 
part acknowledge the pope to be the thirteenth 
apoſtle, and only oracle in matters of religion, 
and did follow his doctrine in moſt of thoſe 
points wherein we now diſſent from him. 

1. For the firſt point, we did purpoſely for- 
bear to proceed againſt him upon any latter law, 
to the end that ſuch as were ignorant might be 
informed, that long before king Hen. 8. was 
born, divers laws were made againft the uſur- 
pation of the biſhop of Rome, upon the rights 
of the crown of England, well nigh as ſharp 
and ſevere as any ſtatutes which have been 

made 
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made in later times; and that therefore we 
made choice to proceed upon a law made more 
than 200 years paſt, when the king, the lords 
and commons, which made the laws, and the 
judges which did interpret the laws, did for 
the moſt part follow the ſame opinions in reli- 
gion which were taught and held in the court of 


2. For the ſecond point, the cauſes that 


moved and almoft enforced the Exguiſß nation 


to make this, and other ftatutes of the fame 
nature, were of the greateſt importance that 
could poſſibly ariſe in any ſtate. For theſe 
laws were made to uphold and maintain the 
ſovereignty of the king, the liberty of the 
people, the common Jaw, and the common- 
weal, which otherwiſe had been undermined 
and utterly ryined by the uſurpation of the biſhop 
of Rome.” | 

For albeit the kings of Englaxd were abſo- 
late emperors within their dominions, and had 
under them as learned a prelacy and clergy, 
as valiant and prudent a nobility, as free and 
wealthy a commonalty, as any was then in 
Chriſtendom ; yet if we look into the ſtories 
and records of theſe two imperial kingdoms, 
we ſhall find, that if theſe laws of proviſion 
and premuuire had not been made, they had 
loft the name of imperial, and of kingdoms 


too, and had been long ſince made tributary 


provinces to the biſhop of Rome, or rather part 
of St. Peter's patrimony in demeſne. Our 
kings had their ſcepters wreſted out of their 
hands, their crowns ſpurned off from their 
heads, their necks trod upon, they had _ 

; made 
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made laquies or footmen to the biſhop of 
Rome, as ſore of the emperors and French 
kings were; our prelates had been made his 
chaplains and clerks, our nobility his vaſſals and 
ſervants, our commons his ſlaves and villains, 
if theſe acts of manumiſſion had not freed 
them. In a word, before the making of theie 
laws, the flouriſhing crown and commonwealth 
of England was in extreme danger to have 
been brought into moſt miſerable ſervitude and 
ſlavery, under colour of religion and devotion 
to the fee of Rome. And this was not only 
ſeen and felt by the king, and much repined 
at and proteſted againſt by the nobility, but 
the commons, the general multitude of the 
ſubjects did exclaim and cry out upon it. For 
the commons of England may be an example 
unto all other ſubjects in the world in this, 
that they have ever been tender and ſenſible of 
the wrongs: and diſhonours offered unto their 
kings, and have ever contended to uphold and 
maintain their honour and ſovereignty. And 
their faith and loyalty have been generally ſuch, 
(though every age hath brought forth ſome 
particular monſters of diſloyalty) as no pretence 
of zeal or religion could ever withdraw the 
greater part of the ſubjects to ſubmit them- 
ſelves to a foreign yoke, no not when popery 
was in her height and exaltation ; whereof this 
act and divers others of the ſame kind are clear 
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and manifeſt teſtimonies. For this act of 16 The ſtatute of 


Rich. 2. was made at the prayer of the com- 


Premunire 
made at the 


mons : which prayer they make not for them- prayer of che 
ſelves, neither ſhew they their own ſelf-love commons. 


therein, (as in other bills which contain their 
grie- 
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grievances) but their love and zeal to the king 
and his.crown. When after the Norman con- 
queſt they importuned their kings for the great 
charter, they ſought their, own liberties; and 
in other bills preferred commonly by the com- 
mons againſt ſheriffs, eſcheators, purveyors, 
or the like, they ſeek. their own profit and 
eale ; but here their petition is to the king, to 
make a'law for the defence and maintenance 


"The effect of Of his own, honour. - They complain, that by 
the ſtat. of 16 bulls and proceſſes from Rome, the king is de- 


R. 2. cap. 5, 


prived of that juriſdiction which belongs of 
right to his imperial crown ; that the king doth 
loſe the ſervice and counſel of his prelates and 
learned men by tranſlations made by the biſhop 
of Rome; that the king's laws are defeated at 
his will, the treaſure of the realm is exhauſted 
and exported to enrich his court; and that by 


thoſe means the croun of England, which hath 


ever been free, and ſubject unto none, but im- 
mediately unto God, ſhould be ſubmitted unto 
the biſhop of Rome, to the utter deſtruction of 
the king and the whole realm; which God de- 
fend, ſay they; and thereupon, out of their 
exceeding zeal and fervency, they offer to 
live and die with tlie king in defence of the 
liberties of the crowu. And laſtly, they pray 
and require the king by way of . exa - 
mine all the lords in parliament, what they 
thought of theſe: manifeſt wrongs. and uſurpa · 


tions, and whether they would ſtand with the 


king in defence of his royal liberties or no. 
Which the king did according to their Peti- 


tion; and the lords ſpiritual and temporal did 


all anſwer, that theſe uſurpations of the _ 
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of Rome were againſt the liberties of the crown, 
and that they were all bound by their allegi- 
ance to ſtand with the king, and to maintain 


his honour and 5 And thereupon - 
it was enacted with a full conſent of the three 


eſtates, That ſuch as ſhould purchaſe in the 
court of Rome, or elſewhere, any bulls or pro- 
ceſſes, or other things which might touch the 
king in his crown and dignity royal, and ſuch 
as frould bring them into the realm, and ſuch 
as ſhould receive them, publiſh them or exe- 
cute them, they, their notaries, proctors, 
maintainors and counſellors, ſhould be all out 
of the king's protection, their lands and goods 
forfeited to the king, their bodies attached if 
they might be found, or elſe proceſs of premu- 
tire facias to be awarded againſt them. Upon 
theſe motives, and with this affection and zeal of 
the people, was the ſtatute of-16 Rich. 2. made, 
whereupon we have framed our indictment. 
Now let us look higher, and fee whether the 
former laws made by king Ed. 1. and king Ea. 
3. againſt the uſurpation of the biſhop of Rome 
were not grounded upon the like cauſe and 
reaſon. The ſtatute of 38 Ed, 3. cap. 1. ex- 


prefling the miſchiefs that did ariſe by 4reves of The effe&t of 


citation, which drew the bodies of the people, the ſtat. of 38 


ard by bulls of proviſion and reſervation of ec- 
cleſiaſtical benetions! which drew the wealth of 
the realm, to the court of Rome, doth declare, 
that by theſe means the antient laws, cuſtoms 
and franchiſes of the realm were confounded, 
the crown of our ſovereign lord the king di- 
miniſhed, and his perſon falſely defamed, the 
treaſure and riches of the land carried away, 
the ſubjects of the realm molened and impo- 

veriſhed 


Ed. 3. cap. 1. 


yy * . 


The flat. of 27 
Ed. 3. cap. 1. 


The ſtat. of 
25 Ed. 3. re- 
eiting the ſtat. 
of 25 Ed. 1. 
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veriſhed, the benefices of holy ch waſted 


and deſtroyed, divine ſervice, hoſpitality, alms- 
deeds and other works f charity neglected. 
Again, 27 Ed. 3. cap. 1, upon the grievous 
and clamorous complaint (for that phraſe is 
there uſed). of the great men and commons 
touching citations and proviſions, it is enacted ; 
that the offenders ſhall forfeit their lands, 
goods and chattels, and their bodies be im- 
priſoned and ranſomed at the king's will. 
But in the ſtat. of 29 Ed. 3. wherein the 
firft law againſt proviſors made 25 Ed. 1. is re- 
cited, there is a larger declaration of theſe in- 
conveniencies than in the two laſt acts before- 
mentioned, For there all the commons of the 
realm do grievouſſy complain, that whereas 
the holy church of Eugland was firſt founded 
in eſtate of prelacy hy the kings and nobility 


of that realm, and by them endowed with 


great poſſeſſions and revenues in lands, rents 
and advowſons, to the end the people might be 
inſormed in religion, hoſpitality might be kept, 
and other works of charity might be exerciſed 
within che realm; and whereas the king and 
other founders of the ſaid prelacies were the 
rightful patrons and advowees thereof, and 

avoidance. of ſuch eccleſiaſtical promoti- 
ons had power to advance thereunto their kinſ- 
men, friends, and other learned men of the 
birth of that realm, which being ſo advanced 
became able and worthy perſons to ſerve the 
king in counſel, and other places in the com- 
monweal ; the biſhop of Rome, uſurping the 
ſeignory of ſuch poſſeſſions and benefices, did 


give and grant the ſame to aliens, which did 
never 
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might not dwell there, as if he were rightful 
patron of thoſe benefices; whereas by the 
law of England he never had right to the pa- 


tonage thereof; whereby in ſhort time all the 
{ ſpiritual promotions in the realm would be en- 


groſſed into the hands of ſtrangers, canonical 
elections of prelates would be aboliſhed, works 
of charity would ceaſe, the founders and true 
patrons of churches would be diſinherited, the 


king's counſel would be weakened, the whole 


kingdom impoveriſhed, and the laws and rights 
of the realm deſtroyed. Upon this complaint 
it was reſolved in parliament, that theſe op- 
preſſions and grievances ſhould not be ſuffered 


in any manner; and therefore it was enacted, 


that the king and his ſubjects ſhould thenceforth 
enjoy the rights of patronage ; that free eleCti- 
ons of archbiſhops, biſhops, and other prelates 
elective, ſhould be made according to the an- 


tient grants of the king's progenitors and their 


founders ; that no bulls of proviſion ſhould be 
put in execution, but that the proviſors ſhouid 
be attached, fined, and.ranſomed at the king's 
will, and withal impriſoned, till they had re- 
nounced the benefits of their bulls, ſatisfied the 
party grieved, and given ſureties not to commit 
the like offence again. | 


Now, Mr. Lalor, what think you of theſe 
things? did you believe that ſuch laws as theſe 


had been made againſt the pope, 200, 250, 300 
years ſince? Was king 
that oppoſed the pope's uſurped authority? Were 


our proteſtants the firſt ſubjects that ever com- 


plained of the court of Rome? Of what religi- 
| R on, 


never dwell in England, and to cardinals, which 


Hen. 8. the firſt prince 
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Theſe laws on, think you, were the propounders and 


- made by ſuch 
as did profeſs 
the romiſh 
religion. 


enaQters of theſe laws? Were they good catho- 
licks ? or good ſubjects? or what were they ? 
You will not ſay they were proteſtants, for you 
will not admit the reformed religion to be ſo 


antient as thoſe times; neither can you ſay they 


Laws againſt 

proviſors 
made in 

ALireland. 


were undutiful, for they ſtrove to uphold their 
liege lord's ſovereignty. Doubtleſs the people 
in thoſe days did generally embrace the vulgar 
errors and ſuperſtitions of the Komiſb church, 
and in that reſpect were papiſts as well as you: 
but they had not learned the new doctrine of 
the pope's ſupremacy, and tranſcendant autho- 


rity over kings; they did not believe he had 


power to depoſe princes, and diſcharge ſubjects 
of their allegiance, to abrogate the fundamen- 
tal laws of kingdoms, and to impoſe his ca- 
nons as binding laws upon all nations, without 
their conſents ; they thought it a good point of 
religion to be good ſubjects, to honour their 
King, to love their country, and to maintain 
the laws and liberties thereof, howſoever in 
other points they did err and were miſs-led with 
the church of Rome. | 

So as now (Mr. Lalor) you have no excuſe, 
no evaſion, but your conſcience muſt condemn 
you as well as the law; ſince the law-makers 
in all ages, and all religious papiſts and pro- 
teſtants, do condemn you; unleſs you think 
yourſelf wiſer than all the biſhops that were 
then in England, or all the judges, who in thoſe 
days were learned in the civil and canon laws 
as well as in the common laws of England. 
But you, beiug an 1riſhman, will ſay, perhaps, 
theſe laws were made in England, and 5 
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Iriſþ nation gave no particular conſent there- 
unto, only there was an implicit conſent wrapt 
and folded up in general terms, given in the 
ſtat. of 10 Hen. 7. cap. 22. whereby all ſtatutes 
made in England are eſtabliſned and made of 
Force in Ireland. Aſſuredly, though the firſt 
parliament held in Ireland was after the firſt 
law againſt proviſors made in England, yet 
have there been as many particular laws made 
in Ireland againſt proviſions, citations, bulls 
and breves of the court of Rome, as are to be 
found in all the parliament-rolls in England. 
What will you lay if in the felf-ſame parlia- 


ment of 10 Hen. 7. cap. 5. a ſpecial law were 


made, enacting, authorizing and confirming in 
this realm all the ſtatutes' of England made 
againſt proviſors? if before this the like law 
were made, 32 Hen. 6. cap. 4. and again 28 
Hen. 6. cap. 30. the like ? and before that, the 
like law were made 40 Ed. 3. cap. 13. in the 


famous parliament of Kilkenny ? if a ſtatute of 


the ſame nature were made 7 Ed. 4. cap. 2. 
and a ſeverer law than all theſe, 16 Ed. 4. cap. 
4. that ſuch as purchaſe any bulls of proviſion 


in the court of Rome, as ſoon as they have pub- 


liſhed or executed the ſame to the hurt of any 
incumbent, ſhould be adjudged traitors? Which 
act, if it be not repealed by the ſtatute of 
queen Mary, may terrify Mr. Lalor more than 
all the acts which are before remembred. | 


But let us aſcend yet higher, to ſee when When the 
the pope's uſurpation, which cauſed all theſe pope began 


complaints, began in England, with what ſuc- firit to ufurp 
upon the li- 
berties of the 


ceſs it was continued, and by what degrees it 
roſe to that' height; that it-well-nigh over-top'd 
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the crown: whereby it will appear whether 
he had gained a circle by preſcription, by a 
long and quiet poſſeſſion, before the making of 
theſe laws. | 


The firſt encroachment of the biſhop of 


Rome upon the liberties of the crown of Eng- 
land, was made in the time of king Wil- 
liam the conqueror. For before that time 
the pope's writ. did not run in England, 
his bulls of excommunication and proviſion 
came not thither ; no citation, no appeals were 
made from thence to the court of Rome; our 
archbiſhops did not. purchaſe their palls there, 
neither had the pope the inveſtiture of any of 
our biſhopricks. For it is to be obſerved, that 
as under the temporal monarchy of Rome, Bri- 
tany was one of the laſt provinces that was 
won, and one of the firſt that was loſt again: 
ſo under the ſpiritual monarchy of the pope of 
Rome, England was one of the laſt countries of 
Chriſtendom that received his yoke, and was 
again one of the firſt that did reject and caſt it 
off. And truly, as in this, fo in divers other 
points, the courſe of this ſpiritual monarchy of 
the pope may be aptly compared with the 
courſe of the temporal monarchies of the world. 
For as the temporal monarchies were firſt raiſed 
by intruſion upon other princes and common- 
weals; ſo did this ſpiritual prince (as they 
now ſtile him) grow to his greatneſs by uſur- 
ping upon other ſtates and churches. , As 
the temporal monarchies, following the courſe 
of the ſun, did riſe in the eaſt, and ſettle 
in the weſt; ſo did the. hierarchy or-govern- 


ment of the church, Of the four temporal 
| monar- 
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monarchies, the firſt two were in Ala, the 
latter two in Europe; but the Roman monarchy 
did ſurpaſs and ſuppreſs them all: ſo were 
there four great patriarchs, or eccleſiaſtical 
hierarchies, two in the eaſt and two in the weſt, 
but the Roman patriarch exalted himſelf, and 
uſurped a ſupremacy above them all. And as 
the riſing of the Roman empire was moſt op- 
poſed of Carthage in Africa, (æmula Romæ Car- 
thago ;) fo the council of Carthage and the 
African biſhops did firſt forbid appeals to Rome, 
and oppoſed the ſupremacy of the pope. And 
doth not Daniel's image, whoſe head was of 
gold, and legs and feet of jron and clay, re- 
preſent this ſpiritual monarchy as well as the 
temporal, whereas the firſt biſhops of Rome 
were golden prieſts, though they had but woo- 
den chalices, and that the popes of later times 
have been for the moſt part worldly and earth- 
ly-minded? and as the northren nations firſt 
revolted from the Roman monarchy, and at laſt 
brake it in pieces; have not the north and 
north-weſt nations firſt fallen away from the 
papacy? and are they not like in the end to 
bring it to ruin? 


But to return to our purpoſe : the biſhop of The pope had 
Rome, before the firſt Norman conqueſt had no no juriſdicti- 
juriſdiction in the realm of England, neither in 2 


the time of the Britains, nor in the time of the Britains. 


the Saxons. Fleutberius, the pope, within leſs 
than 200 years after Chriſt writes to Lucius the 
Britiſh king, and calls him God's vicar within 
his kingdom : which title he would not have 
given to that king, if himſelf, under pretence - 
of being God's vicar-general on earth, had 
2 EX 3 claimed 
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claimed” juriſdiction over all chriſtian king- 
doms. 1 6p 

Pelagius the monk of Bangor, about the 
year 400, being cited to Rome, refuſed to ap- 
pear upon the pope's citation, affirming that 
Britain was neither within his dioceſe nor his 
province. 1 
Aſter that, about the year 600, Auguſtine 
the monk, was ſent by Gregory the great into 
England, to convert the Saxons to chriſtian re- 
ligion : the Britiſh biſhops then remaining in 
Wales regarded not his commiſſion nor his 
doctrine, as not owing any duty, nor having 
any dependency on the court of Rome, but ſtill 
retained their ceremonies and traditions which 
they received from the Eaſt church, upon the 
firſt plantation of the faith in that iſland, being 
divers and contrary to thoſe of the church of 
Rome, which Auguſtine did endeavour to impoſe 
upon them. 
The like doth Beda write of the Irifþ prieſts 
and biſhops. For in the year 660, he re- 
rteth, that a convocation of the clergy being 
called by king Ofwif, there roſe a diſputation 
between Colman, one of our Iriſh ſaints, then 
preſent in that ſynod, and Wilfrid a Saxon 
prieſt, touching the obſervation of Eafter, where- 
in the Britifh and Triſh churches did then differ 
from the church of Rome. Colman, for the ce- 
lebfation of Eaſter uſed in Ireland, affirmed it 
was the ſame, quad beatus evangeliſta J ohannes, 
diſcipulus ſpecialiter d domino dilefFus, in omnibus 
quitus praerat eccleſis celebrifſe legitur. On the 
other part Wilfrid alledged, that all the chur- 


ches of Chriſtendom did then celebrate ay 
ter 
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after the Roman manner, except the churches 
of the Britains and Pitts, qui contra totum or- 
bem (faith he) Aulto labore pugnant. Where- 
unto Colman replied, Miror quare flultum labo- 
rem appellas, in quo tanti apaſtoli, qui ſuper pettus 
domini recumbere dignus fuit, exempla ſeftamur. 
Numguid reverendiſſimum patrem noſtrum Colum- 
bam & ejus ſucceſſores, viros d deo dilectos, divinis 
puaginis contraria ſapuiſſe aut egiſſe credendum eft ? 
In this diſputation or dialogue two things may 
be obſerved; firſt, that at this time the autho- 
rity of the biſhop of Rome was of no eſtima- 
tion in theſe iſlands: next, that the primitive 
churches of Britany and Ireland were inſtituted 
according to the form and diſcipline of the eaft 
churches, and not of the weſt, and planted 

the diſciples of John, and not of Peter. Thus 
much for the time of the Fritains. For the 
Saxons, though king Ina gave the Peter-pence 
to the pupe, partly as alms, and partly in re- 
compence of a houſe erected in Rome for enter- 
tainment of Engliſh pilgrims ; yet it is certain 


that Alfred and Aibelſtane, Edgar and Edmund, 


Canutus and Edward the confeſſor, and divers 
other kings of the Saxon race, did give all the 
biſhopricks in England per annulum & baculum, 
without any other ceremony, as the emperor 
and French king, and other chriſtian princes 
were wont to do. They made allo ſeveral laws 
for the government of the church: among 


others, St. Edward begins his laws with this 


proteſtation, that it is his princely charge, 
ut populum domini, & ſuper omnia ſanctam eccle- 
ham, regat & gubernet. And king Edgar in 
his oration to his Engliſb clergy, Ego (faith he) 

| 4 . 
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Conſtantini, vos petri gladium habetis : jungamus 
dextras, & gladium gladio copulemus, ut efician- 
tur exſtra caſtra leprofi, & purgetur ſanctuarium 
domini. So as the kings of England with their 
own clergy did govern the church, and therein 
ſought no aid of the court of Rome. And the 
truth 1s, that though the pope had then long 
hands, yet he did not extend them fo far as 
England, becauſe they were full of buſineſs 
nearer home in drawing the emperor and the 

The firſt ufur- French king under his yoke. But upon the 
pation of the conqueſt made by the Norman, he apprehended 
Pope was the the firſt occaſion to uſurp upon the liberties of 
zn the tres of the crown of England. For the conqueror came 
king William in with the pope's banner, and under it won 
the conqueror. the battle which got him the. garland ; and 
therefore the pope preſumed he might boldly 

pluck ſome flowers from it, being partly gain- 

ed by his.countenance and bleſſing. Hereupon 

he ſent two legates into England, which were 

By ſending admitted and received by the conqueror. With 
legates into them he called a ſynod of the clergy, and de- 
Sagrand. poſed old Stigand archbiſhop of Canterbury, 
becauſe he had not purchaſed his pall in the 

court of Rome ; he diſplaced many biſhops and 

abbots, to place his Normans in their rooms. 

And amongſt the reſt it is to be noted, that 

the king having earneſtly moved Wolſtan biſhop 

of Worceſter, being then very aged, to give up 

his ſtaff, his anſwer was, that he would give 

up his ſtaff only to him of whom he firſt re 

ceived the ſame. And fo the old man went to 

St. Edward's tomb, and there offered up his 

ſtaff and ring, with theſe words, Of thee, 

© boly Edward, I received my ſtaſf and my Ts 

a 
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and to thee I do now ſurrender the ſame again, 
Which proves, that before the Norman conqueſt 
the king did inveſt his biſhops per annulum & 
baculuni, as I ſaid before | 
Thus we ſee, by the admiſſion of the pope's 
legates, the firſt ſtep or entry made into his 
ulurped juriſdiction in England. Albeit, the 
king ſtill retained the abſolute power of in- 
veſting biſhops, and ſeemed only to uſe the 
advice and aſſiſtance of the legates in eccleſi- 
aſtical matters; for that no decree paſſed or 
was Put in execution without his royal aſſent 
thereunto. Beſides, how far forth he ſubmitted 
himſelf to the pope, it appeareth by a ſhort 
epiſtle he wrote to Grepory 7. in this form. 
Excellentiſſimo ſanctæ eccleſiæ Paſtori, Gregorio, 
gratid dei Anglorum Rex & Dux Normanorum 
Willielmus jalutem cum amicitia. Hubertus Le- 
gatus tuus, religioſe pater, ad me veniens ex tua 
parte, me admonuit, ut tibi & ſucceſſoribus tuis 
fidelitatem facerem, & de pecunia quam anteceſ- 
ſores mei ad Romanam ecclefiam miltere ſolebant 
melius cogetarem. Unum admiſi, alterum non ad- 
miſi; fidelitatem facere nolui, nec volo, quia nec 
ego promiſi nec anteceſſores. meos anteceſſoribus tuis 
id feciſſe comperio. Pecunia tribus fere annis, in 
Galliis me agente, negligentur collefia eſt ; nunc 
vero divind miſericordia me in regnum meum re- 
verſo, quod collectum eſt per prefatum legatum 
mittetur ; & quod reliquum eſt, per legatos Lan- 
 franci archiepiſcopi fidelis noſtri, cum opportunum 
* fuerit, tranſmittetur, &c. 
But in the time of his next ſucceſſor, king In the time of 
Milliam Rufus, they attempted to paſs one will. Rufus 
degree farther, that is, to draw appeals to the the pope at- 
court tempted to 
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draw appeals 


to Rome but 
prevailed not. 
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court of Rome. For Anſelme being made arch- 
biſhop of Canterbury, and being at ſome differ- 
ance with the king, beſought his leave to go 
to Rome, under pretence of fetching his pall. 
The king, knowing he would appeal to the 
pope, denied him leave to go, and withal told 
him, that none of his biſhops ought to be ſub- 
ject to the pope, but the pope himſelf ought 
to be ſubject to the emperor; and that the 
king of England had the ſame abſolute liberties 
in his dominions as the emperor had in the 
empire; and that it was an antient cuſtom 
and law in England, uſed time out of mind 
before the conqueſt, that none might appeal 
to the pope without the king's leave; and 
that he that breaketh this law or cuſtom doth 


| violate the crown and dignity royal, and he 


that violates my crown (faith he) is mine ene- 
my, and a traitor. How anſwer you this, quoth 
the king? Chriſt himſelf anſwers you, faith the 
archbiſhop, Tu es Petrus, & ſuper hanc Petram, 
&c. wherewith the king was nothing ſatisſied. 
And thereupon Anſelme departing out of the 
realm without licenſe, the * ſeiſed his tem- 
poralities, and became ſo exaſperate and im- 
placable towards the biſhop, as he kept him in 
perpetual exile during his reign, albeit great in- 
terceſſion were made for his return, as well by 


the pope as the king of France. 


In the time of In the time of the next king, Hen. 1. though 
king Henry the he were a learned and a prudent prince, yet 


firſt the pope 
uſurpeth {the 
donation of 
biſhopricks, 


E. 


they ſought to gain a farther point upon him, 
and to pluck a flower from his crown of 
greater value, namely the patronage and do- 


nation of biſhopricks, and all other 
| eccle- 


* 
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eccleſiaſtical, For Anſelme being revoked and 


er- re-eſtabliſhed in the ſee of Canterbury, the 
20 biſhopricks of Salybury and Hereford fell void, 
ll, which the king beſtowed on two of his chap- 
he Jains. But Anſelme their metropolitan did re- 
Id fuſe to conſecrate them, fo as the archbiſhop of 
b- York was fain to perform that office, who with 

the chief of the Engliſb clergy ſtood with the 


king, and withſtood Anſelme. Hereupon the 

king requires him to do his homage ; the bi- 

ſhop denies it. The king demands of him 

whether the patronage and inveſtiture of all 
biſhopricks were not his rightful inheritance : 

the biſhop ſaid it was not his right, becauſe 

pope Urban had lately made a decree that no 

lay perſon ſhould give any eccleſiaſtical bene- 

fice. This was the firſt queition that ever was Hifor. For- 
made, touching the king of England's right of a M. S. 
patronage and donation of biſhopricks within 2 _ 

his dominions. This new queſtion cauſed ma. xy. Aur. 

„ny meſlages and embaſlages to Rome. At laſt 

. ©? the king writes plainly to the pope, Notum ha- 

beat ſantiitas veſtra, quod me vivente (deo auxi- 

= Harte) dignitates & uſus regni noſtri non minu- 

| entur, & fi ego (quod abſit) in tanta me directi- 

one ponerem, magnates mei, imo totius Anglie 

populus id nullo modo pateretar. Beſides, Wil- 

liam de Warrenaſt, the king's procurator in the 

court of Rome, told the pope that the king 

would rather loſe his kingdom than he would 

loſe the donation of biſhopricks. The pope 
anſwered, Know you preciſely, Sir, I ſpeak it 

before God, that for the redemption of my 


head I would not ſuffer him to enjoy it. 
| After 
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After this An/elme being received into the | 
king's favour, in a ſynod of the Enylih clergy 
holden at London in the year 1107, a decree 
was made, Cui annuit Rex Henricus, faith Matt. 
Paris, that from thenceforth, nunguam per do- 
nationem baculi paſioralts vel annuli quiſquam de 
epiſcopatu vel abbathia per regem, vel quamlibet 
laicam manum, mveſtiretur in Anglia. In re- 
compence whereof the pope yielded this favour 
to the king, that thenceforth no legate ſhould 
be ſent from the pope's ſide into England, unleſs 
the king required it ; and that the archbiſhop 
of Canterbury for the time being ſhould be for 
ever Legatus natus; and Anſelme, for the ho- 
nour of his ſee, obtained, that the archbiſhop 
of Canterbury ſhould in all general councils fit 
at the pope's foot, tanguam alterius orbis papa. 
Notwithſtanding as the ſucceeding popes kept 
not their promiſe touching the ſending of le- 
gates, ſo this ſelf-ſame king, after the death of 
Anſelme, broke the decree touching the inveſti- 
ture of the biſhops. For he gave the arch- 
biſhoprick of Canterbury to Redolph biſhop of 
London, faith Matt, Paris, Et illum per annulum 
& paſtoralem baculum inveſtivit; as before he 
had inveſted Willielmum Gifford in the biſho- 
prick of Wincheſter, contra novi concilit ſtatuta, 

as the ſame author reporteth. 
In the time of The times of the next ſucceeding king Ste- 
king Stepben Phen were full of civil diſſentions, which made 
the pope gain- the land well-nigh waſte, ſo as St. Peter's ſuc- 
— * — AF ceſſor could not take any fiſh in ſuch troubled 
_ ” waters. Let during this kio's reign they won 
| that point of juriſdiction which they attempted 


to get, but failed thereof, in the time of king 
| | [lam 
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IVilliam Rufus; namely, that appeals might be 
made to the court of Rome. For in a ſynod at 
London ſummoned by Hen. biſhop of Wincheſter, 
the pope's legate, it was decreed, that appeals 
ſhould be made from provincial councils to the 

e. Before that time appellationes in uſu. non 
zrant, faith a monk of that time, donec Henri- 
cus Winton, Epiſcopus malo ſuo, dum legatus 
eſſet, crudeliter intruſit. Thus did the pope 
uſurp three main points of juriſdiction upon 
three ſeveral kings after the conqueſt, (for of 
William Rufus he could win nothing,) namely, 
upon the conqueror, the ſending of legates or 
commiſſioners to hear and determine eccleſiaſ- 
tical cauſes; upon Hen. 1. the donation and 
inveſtitures of biſhopricks and other benefices ; 
upon king Szephen, the appeals to the court of 
Rome. | 


Now are we come to king Hen. 2. in In the time 
whoſe time they made a farther encroachment of king Henry 
upon the crown, whereby they endeavoured to 3 
make him but half a king, and to take away emption of 


half his ſubjects, by exempting all clerks from clerks from 


ſecular power. Hereupon roſe that long and the fecular 
great contention between Hen. 2. and Thomas Power. 
Becket, which on Becket's behalf may be right! 

termed rebellion and treaſon ; the juſt mn 

and ground whereof was the ſame that made 

the late difference between the pope and the 


Venetians, For a prieſt had committed a foul A brief of 


murder, and being thereof indicted and con- 749. Becket's 
troubles, or 


victed, prayed the benefit of his clergy ; which ther tre- 


being allowed unto him, he was delivered to ſons. 
the biſhop of Saliſbury, being his ordinary, to 
make his purgation; which the murderer fail- 


mg 
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ing to do, ſhould by the law have been de- 
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graded, and delivered back to the ſecular pow- 
er. But the biſhop, contemning the law of 
the land, to enlarge the liberties of the church, 
fent his priſoner to 7homas Becket then arch- 


| biſhop of Canterbury, who ſhifted him into an 


abbey, and ſo reſcued him from the capital pu- 
niſnment he had juſtly deſerved. WEST'S, 
This gap of impunity being once opened, 


the clergy grew ſo outragious, as the king was 


informed of a hundred murders committed by 
clerks, and yet not one of them executed for 
the ſame; for that the archbiſhop had pro- 
tected them all after the ſame manner. For 
this the king was juſtly incenſed againſt the 
archbiſhop, who juſtified his doing herein. 
Whereupon a common council as well of the 
biſhops as of the nobility was called, wherein 
they did revive and re-eſtabliſh the antient 


laws and cuſtoms of the kingdom for the go- 


The conſtitu- 
tions of C/a- 
ringdon. 


vernment of the clergy, and ordering of 
cauſes eccleſiaſtical, whereof theſe were the 
principal heads or articles. 

1. That no biſhop nor clerk ſhould depart 
the realm without the king's licenſe ; and that 
ſuch as obtained licenſe ſhould give ſecurities 
that they ſhould procure no hurt or damage to 
the king or realm during their abſence in fo- 


reign parts. | | 


2. That all biſhopricks and abbeys being 
void ſhould remain in the king's hands as his 
own demeſnes, until he had choſen and ap- 
pointed a prelate thereunto; and that every 
ſuch prelate ſhould do his homage to the king 
before he were admitted into the place. 

3. That 
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3. That appeals ſhould be made in cauſes 
eccleſiaſtical in this manner ; from the arch- 
deacon to the ordinary, from the ordinary to 
the metropolitan, from the metropolitan to the 
king, and no farther. 

4. That Peter-pence ſhould be paid no more 
to the pope, but to the king. 

5. That if any clerk+- ſhould commit felony, 
he ſhould be hanged ; if treaſon, he ſhould be 


© drawn and quartered. 


6. That it ſhould be adjudged high treaſon to 


1 bring in bulls of excommunication whereby the 
realm ſhould be curſed. 


7. That no decree ſhould be brought from 
the pope to be executed in England, upon 
pain of impriſonment and confiſcation of 
goods. f 

To theſe and other conſtitutions of the like 
nature made at Claringdon all the reſt of the 
biſhops and great men did ſubſcribe, and 
bound themſelves by oath.to obſerve the ſame 
abſolutely ; only the archbiſhop would not ſub- 
ſcribe, and ſwear, but with a ſaving, ſalvo ſus 
ordine & honore ſane eccleliæ yet at laſt he 
was content to make the like abſolute ſub- 
ſcription and oath as the reſt had done; but 
preſently he repented, and to ſhew his repen- 
tance ſuſpended himſelf from celebrating maſs, 
till he had received abſolution from the pope. 
Then he began to maintain and juſtify the 
exemption of clerks again ; whereat the king's 
diſpleaſure was kindled anew ; and then the 
archbiſhop once again promiſed abſolute obe- 
dience to the king's laws. (See the fickleneſs 
and mutability of your conſtant martyr.) The 


king, 


255 
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king, to bind faſt this ſlippery Proteus, called 


a parliament of the biſhops and barons, and 


ſending for the roll of thoſe laws, required all 
the biſhops to ſet their ſeals thereunto. They 
ali aſſented but the archbiſhop, who proteſted 
he would not ſet his ſeal, nor give allowance to 
thoſe laws. The king being highly offended 
with his rebellious demeanour, required the 
barons in parliament to give judgment of him, 
who being his ſubject would not be ruled by 
his laws, Cito facile mibi juſtitiam de illo qui 
homo meus ligeus eſt, & ſtare juri in curia mea 
recuſat. Whereupon the barons proceeding 
againſt him, and being ready to condemn him ; 
I prohibit you (quoth the archbiſhop) in the 


name of Almighty God to proceed againſt me, 


for I have appealed to the pope ; and ſo de- 
parted in contempt of that high court, Omnibus 
clamantibus, faith Hovenden, quo progrederis pro- 
ditor? exſpecta & audi judicium tuum, Alter 
this he lurked ſecretly near the ſea- ſhore, and 
changing his apparel and name (like a jeſuit 
of theſe times,) he took ſhipping with a pur- 
poſe to fly to Rome; but his paſſage being hin- 
dered by contrary winds, he was ſummoned to 
a parliament at Voribampion, where he made 
default wilfully; for which contempt, his tem- 
poralities were ſeized, and his body being at- 
tached, he was charged with ſo great an ac- 
count to the king, as that he was found in ar- 
rear thirty thouſand marks, and committed to 
priſon; whence he found means to eſcape ſhort- 
ly after, and to paſs out of the realm to Rome. 
He was no ſooner gone, but the king ſends 
writs to all the ſheriffs in England to _ 
; 
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the bodies of all ſuch as made any appeals 
to the court of Rome. Hereupon many meſ- 
ſages and letters paſſing to and fro, all the ſuf- 
fragans of Canterbury join in a letter to the 


pope, wherein they condemn the fugitive arch- 


biſhop, and Juſtify the king's proceedings. 
Upon this the pope ſends two legates to the 
king being then in Normandy, io mediate for 
the archbiſhop.' They, with the mediation of 
the French king, prevailed ſo far with king 
Henry, as that he was pleaſed to except his 
ſubmiſſion once again, and promiſed the king 


of France, that if he would be obedient to 


his laws, he ſhould enjuy as ample libertics as 
any archbiſhop: of Canterbury ever had; and fo 


ſent him into England: with recommendation 


unto the, young king his ſon, then lately crown- 
ed ; who, hearing of his commg, commanded 


him to forbear to come to his preſence, until 


he had abſolved the archbiſhop of York and 
others whom he had excommunicated. for per- 
forming their duties at his coronation. The 
archbiſhop returned anſwer, that they had done 
him wrong in ufurping his office; yet if they 
would take a ſolemn oath to become obedient 
to the pope's commandment in all things con- 
cerning the church, he ꝓould abſolve them. 
The biſhops underſandiqt this, proteſted they 
would never take that oatff unleſs the king 
willed them ſo to do. King Hen. the father 
being hereof advertiſed into France, did riſe 
into great paſſion and choler, and 1n the hear- 
ing of his ſervants uttered words to this effect; 
Will no, man revenge me of mine en-mies ? 
Whereupon the four gentlemen named - the 

ories 
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ſtories of that time paſſed into Englerd, and 
firſt moving the archbiſhop to abſolve the bi- 
ſhops whom he had excommumicated for per- 
forming their duties at the young kings coro- 
nation, and receiving a peremptory anſwer of 
denial from the archbiſhop, they laid violent 
hands ___ him, and flew him; for which the 
king was fam not only to ſuffer corporal penanc 
but in token of his humiltation to kiſs the — 
of the pope's legate. And this is the abridg- 
ment of Beoket's troubies, or rather treaſons, 
for which he was celebrated for ſo famous a 

Four points of martyr. And thus you ſee by what degrees the 
juriſdiction court of Rome.did within the ſpace of 100 and 
3 odd years uſurp upon the crown of England 
England by four points of juriſdiQton, viz. Firſt, ſending 
the pope be- Out of legates into Exgland. Secondly, draw- 
fore the reign ing of appeals to the court of Rome. Thirdly, 
of king Jobn. gonation of biſhopricks and other eceleſiaſtical 
benefices. And fourthly, exemption of clerks 

from the ſecular power. And- you ſee withal 

how our kings and parliaments have from time 

to time oppoſed and withftood this unjuſt uſur- 

pation. Nu | 

Now then the biſhop. of Rome having 

claimed and well nigh recovered full and ſole 
juriſdiction in all cautes eccleſiaſtical, and over 

all perſons eccleſiaſtical, with power to diſpoſe 

of all ecclefiaſtical benefices in England, where- 

by he had upon the matter made an abſolute 

conqueſt of more than half the kingdom, (for 

every one that could read the pſalm of . Ms/erere 

was a clerk, and the clergy poſſeſſed the moiety 

of all temporal poſſeſſions) there remained now 

nothing to make him owner and PE 
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all, but to get a ſurrender of the crown, and to 
make the king his farmer, and the people his 
villains, which he fully accompliſhed and 
brought to paſs in the times of king Jobn and of 
Hen. 3. | 

The quarrel between the pope and king The cauſe of 
Jobn, which wreſted the ſcepter out of his e _ 
hand, and in the end brake his heart, began bn , 
about the election of the archbiſhop of Canter pope. 
bury. I call it election, and not donation or in- 
veſtiture; for the manner of inveſting of bi- 
ſnops by the ſtaff and ring after the time of 
king Hen. 1. was not any more uſed, but b 
the king's licenſe they were canonically elect 
and being elected, the king gave his royal a(- 
ſent to their election, and by reſtitution of their 
temporalities did fully inveſt them. And tho' When canoni- 
this courſe of election began to be in uſe in the cal election 
time of Rich, 1. and Hen. 2. yet I find it not —ͤ— 2 
confirmed by any conſtitution or charter before 
the time of king John, who by his charter 
dated the 15th al Jeregry: in the ſixteenth year 
of his reign, granted this privilege to the 
church of England in theſe words, viz. Quad 
qualiſcungue conſuetudo temporibus prædeceſſorum 
noſtrorum bactenus in Eccleſia Anglicana fuerit 
obſervata, & quicguid juris nobis hactenus vindi- 
caverimus, de cetero in univerfis & fingulis eccie- 
lis & manaſteriis, catbedralibus & conventuali- 
bus, totius regni Angliæ, hibere /int in perpeſuum 
electiones quorumcumgue prælatorum, majorum & 
minorum. Salud wx s & beredjbus noftris cuſ- 
todid ecclefiarum & monaſieriorim vacantium que 
ad nos pertinent. Promittimus etiam quod nec 
impediemus nec impediri permillemus per miniſtros 

8 2 noſtros 
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noſtros, nec procurabimus, quin in univerſis & 
fingulis monaſteriis & ecclefiis, poſtgquam vacuerint 
prælaturæ, quemcumque voluerint libere fibi præ- 
ficiant electores paſtorum, petitd tamen d nobis pri- 
us & beæredibus uiſtris licentid eligendi, quam non 
denegabimus nec differemus. Et fimiliter, poſt ce. 
lebratam eleclionem, noſter requiratur aſſenſus, 
quem non denegabimus, niſi adverſus eandem rati- 
onale propoſuerimus, & legitim? - probaverimus 
propter quod non debemus confentire, &c. 

But to return to the cauſe of his great quar- 


rel with the pope. The ſee of Canterbury be- 


ing void, the monks of Canterbury ſuddenly and 
ſecretly without the king's licenſe elected one 
Reignold their ſub- prior to be archbiſhop, who 
immediately pofted away to be confirmed by 


the pope. But when he came there, the pope 
rejected him, becauſe he came not recom- 


mended from the king. Hereupon the monks 


made ſuit to the king to nominate ſome fit per- 


fon to whoſe election they might proceed. The 
king commends Jobn Grey biſhop of Norwich, 
his principal counſellor, who was afterwards 
lord juſtice of this kingdom, who with a ful! 
conſent was elected by them, and afterwards 
admitted and fully inveſted by the king. Theſe 
two elections bred ſuch a controverſie as none 
might determine but the pope; who gave a 
ſhort Tule in the caſe, for he pronounced both 
elections void, and cauſed ſome of the monks 
of Canterbury, who were then preſent in the 
court of Rome, to proceed to the election of 


Stepben Langton, lately made cardinal at the 


motion and ſuit of the French king: who being 


ſo elected was forthwith confirmed and conſe- 
| crated 
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crated by the pope, and recommended to the 
king of Egglaud with a flattering letter, and a 


261 


preſent of four ri gs ſet with precious ſtones,- 


Which were of great value and eſtimation in 
thoſe days. Howbeit the king more eſteeming 
this jewel of the crown, namely, the patronage 
of biſhopricks, returned a round and kingly 
anſwer to the pope, that inconſiderately and 
raſhly he had caſſed and made void the election 
of the biſhop of Norwich, and had cauſed one 
Langtin, a man to him unknown, and bred 
up and nouriſhed amoręſt his mortal enemies, 
to be conſecrated archbiſhop, without any due 
form of election, and without his royal aſſent, 
which was moſt of all requiſite by the antient 
laws and cuſtoms of his realm. That he mar- 
velled much, that the pope himſelf and the 
whole court of Rome did not conſider what a 
precious account they ought to make of the 
king of England's friendſhip, in regard that 
his own kingdom did yield them more profit 
and revenue than all the other countries on this 
ide of the Alps. To conclude, he would 
maintain the liberties of the crown to his 
death, he would reſtrain all his ſubjects from 
going to Rome. And ſince the archbiſhops, 
biſhops and other prelates within his dominions 
were as learned and religious as any other in 
Chriſtendom, his ſubjects ſhould be judged by 
them in eccleſiaſtical matters, and ſhould not 
need to run out of their own country to beg uſ- 
tice at the hands of ſtrangers. * 
But what followed upon this? the pope, at- 
ter a ſharp reply, ſendeth forth a bull of male- 
diction againſt the king, and of interdiction 
8 3 againſt 


King John's 


round and 
kingly letter 
to the pope. 


The pope 
curſeth the 


king and in- 
terdicteth the 
realm, 
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againſt the realm, whereby all the churches in 
England were ſhut up, the prieſts and religious 
perſons were forbidden to uſe any liturgies or 
divine ſervice, to marry, to bury, or to perfgrm 
any chriſtian duty among the people. This put 
the king into ſuch a rage, that he on the other 
part ſeiſed the temporalities of all biſhops and 
abbots, and confifcated the goods of all the 
clergy. Then doth the pope by a folemn ſen- 
tence at Rome depoſe the king, and by a bull 
ſent into England diſchargeth his ſubjects of 
their allegiance, and by a legate ſent to the king 
of France gave the kingdom of England to him 
and his ſucceſſors for ever. 

Theſe things brought ſuch confuſion and mi- 
fery to all eſtates and degrees in England, as 
the king became odious to all his ſubjects, as 
well to the laiety as to the clergy. For as 
the biſhops and religious people curſed him 
abroad, fo the barons took arms againſt 
him at home, till by much bloodſhed they for- 
ced him, by granting the great charter, to re- 
ſtore king Edward's laws, containing the antient 
hberties of the ſabjects of England, The pope 
being a ſpectator of this tragedy, and ſeeing the 
king in ſo weak and deſperate eftate, ſent a le- 
gate to comfort him, and to make a reafonable 
motion unto him; #7 wit, that he ſhould ſur- 
render and give up his crown and kingdom to 
the pope, which ſhould be regranted unto h:m 
again to hold in fee-farm and vaſſalage of the 
church of Rome ; and that thereupon the pope 
would bleſs him and his realm again, and curſe 
his rebels and enemies in ſuch ſort, as he ſhould 
be better eſtabliſhed in his kingdom than _ 

| | ore. 
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before. In a word, this motion was preſently 
embraced by that miſerable king, ſo as with his 
own hands he gave up the crown to the pope's 
legate, arid by an inſtrument or charter ſealed 
with a bull or ſeal of gold, he granted to God 
and the church of Nome, the apoſtles Peter and 
Paul, and to. pope Innocent the third and his | 
ſucceſſors, the whole kin of England, and | 
the whole kingdom of Ireland; and took back 
an eſtate thereof by an inſtrument ſealed with | 
lead, yielding yearly to the church of Rome | 
| 
| 
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over and above the peter · pence a thouſand 
marks fterling, viz. ſeven hundred marks for 
England, and three hundred marks for Ireland, 
with a flattering ſaving of all his hberties and 
royalties. The pope had no ſooner gotten this 
conveyance, though it were void in law, but he 
excommunicateth the barons, and tepeals the 
great charter, affirming that it contained liber- 
ties too great for his ſubjects; calls the king his 
vaſlal, and theſe kingdoms St. Peter's patrimo- 
ny; grants a general bull of proviſion for the 
beſtowing of all eccleſiaſtical benefices, and 
takes upon him to be abſolute and immediate 

lord of all. And thus, under colour of exer- | 

, ciſing juriſdiction within theſe kingdoms, the | 
pape, by degrees, got the very kingdoms them- i 
' ©] elves. And fo would he do at this day, if the 1 
| 

| 

| 
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\ &F] King would give way to his juriſdiction. 
= But what uſe did the pope make of this grant 
and ſurrender of the crown unto him? what did 
he gain by it, if our kings retamed the profits 
of their kingdoms to their own uſe? Indeed we 
do not find that the fee -· farm of a thouſand 
marks was ever paid, but that it is all run in 
S 4 Arrear 
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arrear till this preſent day. For the truth is, 
the court of Rome did ſcorn to accept ſo poor a 
revenue as a thouſand marks per annum out of 
two kingdoms. But after the death of king 
Jobn, during all the reign of Hen. 3. his ſon, 
the pope did not clajm a ſeigniory or a rent out 
of England and Ireland; but did endeavour to 
convert all the profits of both lands to his own 
uſe, as if he had been ſeiſed of all in demeſne. 
For whoſoever will read Matt. Paris his ſtor 
of the time of king Hen. 3. will ſay theſe things 
ſpoken of before were but the beginnings of evils. 
For the exactions and oppreſſions of the court 
of Rome were fo continual and intolerable, as 
that poor monk, who lived in thoſe times, tho 
otherwiſe he adored the pope, doth call England 
Balaam's aſs loaden, beaten and enforced to 
ſpeak; doth call the court of Rome Charybdis 
and Baratbrum avaritiz, the pope's collectors 
harpies, and the pope hiinſelf a ſtepfather, and 
the church of Rome a ſtepmother. He ſheweth 
that two third parts of the land being then in 
the hands of church-men, the entire profits 
thereof were exported to enrich the pope and 
-the court of Rome; which was done for the 
moſt part by theſe two ways and means. Firſt, 
by conferring the beſt eccleſiaſtjcal benefices 
upon Halians, and other ſtrangers reſident in 
that court, whoſe farmers and factors in Eng/and 
took the profits, turned them into money, and 
returned the money to Rome. Secondly, by 
impoſing continual taxes and tallages, (worſe 
than [rib cuttings) being ſometimes the tenth, 
ſometimes the fifteenth, ſometimes the third, 
ſometimes the moiety of all the goods both of 
the clergy and laiety, under colour of main- 
r | tajning 
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taining: the pope's holy wars againſt the em- 
peror and Greek church, who were then ſaid to 
be in rebellion againſt their lady and miſtreſs 
the church of Rome. Beſides, fr the ſpeedy 
levying and ſafe return of theſe monies, the 
pope had his Lombards and other Italian ban- 
kers and uſurers reſident in London and other 


arts of the realm, who*offered to lend and 


diſburſe the monies taxed, and return the ſame 
by exchange to Rome, taking ſuch penal bonds, 
the form whereof is ſet down in Matt, Paris, 
and ſuch exceſſive uſury, as the poor religious 
houſes were fain to fell their chalices and copes, 
and the reſt of the clergy and laiety had their 
backs bowed and their eſtates broken under the 
burthen. Beſides, the pope took for perqui- 
ſites and caſualties the goods of all clerks that 
died inteſtate, the goods of all uſurers, and all 


goods given to charitable uſes. Moreover he. 
had a ſwarm of friars, (the firſt corrupters of 


religion in England); who perſuaded the nobi- 
lity and gentry to put on the ſign of the croſs, 
and to vow themſelves to the holy wars; which 
they had no ſooner done, but they were again 
perſuaded to receive diſpenſations of their 


vows, and to give money for the ſame to the 


church of Rome. I omit divers other policies 
then uſed by the pope's collectors to exhauſt 
the wealth of the realm, which they affirmed 
they might take with as good a conſcience as 
the Hebrews-took the jewels of the gyplians. 
Briefly, whereas the king had ſcarce means to 
maintain his royal family, they received out or 
England ſeventy thouſand , pounds: ſterling at 
leaſt yearly, which amounteth to two hundred 
and ten thouſand pounds ſterling of the monies 

| curren* 
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current at this day: Beſides, they exported ſix 
thouſand marks out of Hreland at one time, 
which the emperor Frederick intercepted. Laſt. WE 
ly, the king himſelf was ſo much dejected, as 
at a royal feaſt he placed the pope's legate in 
his own chair of ſtate, himſelf fitting on his right 
hand, and the biſhop of York on his left, aun ine 
multorum obliquantibus oculis faith Matt. Pari. 

Thus we fee the effect of the pope's pre- 
tended juriſdiction within the dominions of the © 
king of England. We ſee to what calamity I 
and ſervitude it then reduced both the prince 
and people. Was it not therefore high time .o 
meet and op 4 


poſe thoſe inconveniencies? aſſur- 
edly if king Ed. 1. who was the ſon and heir 
of Hen. 3. had inherited the weakneſs of his 
father, and had not reſiſted this uſurpation and 


inſolency of the court of Rome, the pope had 


been proprietor of both theſe iſlands, and 
there had been no king of England at this day. 

But king Ed. 1. may well be ſtiled vindex 
Anghce libertatis, the Moſes that delivered his 
people from flavery and oppreſſion : and as he 
was a brave and victorious prince, ſo was he 
the beſt Pater patriæ that ever reigned in Eng- 
land ſince the Norman conqueſt, till the corona- 
tion of our gracious ſovereign. At the time of 
the death of his father he was abſent in the war 
of the holy land, being a principal commander 
of the chriftian army there, fo as he returned 
not before the ſecond year of his reign. But 
he was no ſooner returned and crowned, but 
the firſt work he did was to ſhake off the yoke 
of the biſhop of Rome. For the pope having 
then ſummoned a general council, before he 
would licenſe his biſhops to repair to it, he m_ 
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Præmumire. 
of them a ſolemn oath, that they ſhould not 
receive the pope's bleſſing. Agam, the pope 
forbids the king to war againſt Scotland; the 
king regards not his prohibition; he demands 
the firſt- fruits of eccleſiaſtical hvings; the king 
forbids the payment thereof unto him. The 
pope ſendeth forth a general bull prohibiting the 
clergy to pay ſubſidies or tributes to temporal 
princes ; & tenth was granted to the King in 
parliament, the clergy refuſed to pay it; the 
king ſeiſed their temporahties for the» con- 
tempt, and got payment notwithſtanding the 
pe's bull. After this he made the ſtature of 
Mortmain, whereby he brake the pope's chief 
net, which within an age or two more would 
have drawn to the church all the temporal poſ- 
ſeſſions in the kingdom, &c. Again, one of 
the king's ſubjects brought a bull of excom- 
munication againſt another ; the king com- 
mandeth he ſhould be executed as a traitor, ac- 
cording to the antient law. But becauſe that 
law had not of long time been put in execution, 
the chancellor and treaſurer kneeled before the 
king, and obtained grace for him, fo as he was 
only baniſhed out of the realm. And as he 
judged it treafon to bring in bulls of excommu- 
nication, ſo he held it a high contempt againſt 
the crown to bring in bullsof proviſion or briefs 
of citation; and accordingly the law was ſo de- 
clared in parliament, 25 Ed. 1. which was the 
firſt ſtatute made againſt proviſors; the execu- 
tion of Which law, during the life of king Ed. 1. 
did well nigh aboliſh the uſurped juriſdiction of 
the court of Rome, and did revive and reſtore 
again the antient and abſolute ſovereignty of the 
king and crown of England. = 
is 
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E. 2 ſuffereth His ſucceſſor king Ed: 2. being but a weak 


the pope to 
uſurp again. 


prince, the pope attempted to uſurp upon him 
again; but the peers and people withſtood his 
uſurpation. And when that unhappy king was 
to be depoſed, amongſt many articles framed 
againſt him by his enemies, this was one of the 


moſt heinous, that he had given allowance to the 


pope's bulls. 


E. z. refiſteth Again, during the minority of king Ed. 3. and 
the uſurpation after that in the heat of the wars in France, the 
of the pope. nope dent many briefs and bulls into England; 


and at laſt preſumed ſo far, as that he gave an 
Lalian the title of a cardinal in England, and 
withal by his bull gave him power to beſtow all 
eccleſiaſtical promotions as they ſhould fall void 
from time to time. This moved the king and 
the nobility to write to the pope to this effect.; 


We and our anceſtors have richly endowed 


the church of England, and have founded 
„ abbeys and other religious houſes for the ju- 
% riſdiction of our. people, for maintainance of 
& hoſpitality, and for the advancement of our 
* countrymen and kinſmen. Now you provide 
„ and place ſtrangers in our benefices, that 
* come not to keep reſidence thereupon z and 
& if they come, underſtand not our language; 
and ſome of them are ſubjects to our mortal 
enemies; by reaſon whereof our people are 
not inſtructed, hoſpitality is not kept, our 


„ ſcholars are unpreferred, and the treaſure of 


e the realm is exported.” The pope returneth 
anſwer, that the emperor had lately ſubmitted 
himſelf to the church of Rome in all points, and 
was become the pope's great friend; and in me- 
nacing manner adviſed the king of England to 


do 
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do the like. The king replies, that if the em- 
peror and French king both ſhould take his part, 
he was ready to give battle to both in defence of 
the liberties of his crown. Hereupon the ſeveral 
ſtatutes againſt proviſors before recited, were 
put in execution ſo ſeverely, as the king and his 
ſubjects enjoyed their right of patronage clearly; 
and their exemption of clerks took no place at 
all; for that the abbot of Valibam and biſhop 
of Wincheſter were both attainted of high con- 
tempts, and the biſhop of Ely of a capital of- 
fence, as appeareth in the records of this king's 


reign. ' Vet during the nonage of Rich. 2. they King pick. 2. 


began once again to encroach upon the crown, 
by ſending legates and bulls and briefs into Eng- 
land, whereot the people were ſo ſenſible and 
impatient, as that at their ſpecial prayer, this 
law of 16 Rich. 2. (whereupon our indictment 
is framed) was enacted, being more ſharp and 
penal than all the former ſtatutes againſt provi- 
ſors. And yet againſt this king, as againſt Ed. 
2. it was objected at the time of his deprivation, 
that he had allowed the pope's bulls, to the en- 
thralling of the crown. | ; 
After this in the weak time of king Hen. 6. 
they made one attempt more to revive their 
uſurped juriſdiction by this policy. The com- 
mons had denied the king a ſubſidy when he 
ſtood in great want of money. The archbiſhop 
of Canterbury and the reſt of the biſhops offer- 
ed the king a large ſupply of his wants, if he 
would confent that all the laws againſt proviſors 
and eſpecially this law of 16 Rich. 2. might be 
repealed. But Humphry duke of Glouceſter, who 
had lately before caft the pope's bull into the 
© I fire, 
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fire, did likewiſe cauſe this motion to be re- 
Jected. So as by ſpecial providenee theſe laws 
have ſtood in force even ll this day in both theſe 
kingdoms. . ; 

The evidence Then the attorney-general deſcended to the 
againſt Lair. evidence, whereby he proved fully all the parts 
of the indictment. Firſt, it was proved by La- 
| ber's own confeſſion, upon ſeveral examinations 
taken before the lord-deputy and lord-chancel- 
lor, and others, that he had accepted the office 
and title of vicar-general in the dioceſes' of 
Dublin, Kildare and Fernes, by virtue of the 
pope's-bull. Secondly, it appeared by the co- 
pies of ſundry letters found among his 
at his apprehenſion, that he ſtiled himſelf the 
pope's vicar, in this form, Robertus Dublinien. 
& Kildaren. & Fernen. Diæces. Vicarius apaſtoli- 
cus. Thirdly, there were produced the copies 
of divers acts and inſtruments, written for the 
moſt part with Lalor's on hand, ſome of in- 
ſtitutions of popiſh prieſts to benefices, others 
of diſpenſations with marriage within the de- 
grees, others of divorces, others of diſpenſati- 
ons for non-payment of tithes. Whereby it 
was manifeſtly proved that he did execute the 
pope's bull, in uſurping and exerciling epiſcopal 
juriſdiction, as vicar-general of the {ee apoſtolick, 
within the dioceſes before named. 

To this evidence he made a three-fold an- 
ſwer. Firſt, that he was no ſuiter for the of- 
fice of vicar-general, but it was impoſed on 
him, and he accepted virzute oledientiæ, only 
to obey his ſuperiors. - Next, that he did exer- 
ciſe the office of vicar-general in foro conſcient iæ 
tantum, and not in foro judicii. And _ 

that 
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that thoſe copies of inſtitutions, diſpenſations 
and divorces were many of them written with 
his man's hand, as precedents of ſuch acts and 
inſtruments, without his privity or direction. 
Hereupon Sir James Ley chief juſtice, told him, 
that he could not well ſay, that he accepted that 
unlawful office, virtute obedientiæ, for there was 
no virtue in that obedience ; that he owed an 
obedience to the law and to the king, who 1s 
the true ſuperior and ſovereign over all his ſub- 


1 $ jects, and hath no peer within his dominions ; 


and that the ſuperiors whom he meant and in- 
tended were but uſurpers upon the king's juriſ- 
diction, and therefore this excuſe did aggravate 


his contempt, in that it appeared he had vowed 


obedience to thoſe who were apparent enemies 
to the king and his crown. And though it were 
manifeſt that he exerciſed juriſdiction in foro ju- 
dicts, (for every inſtitution is a judgment, and 


fo is every ſentence of divorce ;) yet were his 


offence nothing diminiſhed if he had executed 
his office of vicar-general in foro conſcientiæ tan- 
tum; for the court of man's conſcience is the 
higheſt tribunal, and wherein the power of the 
keys 1s exerciſed in the higheſt degree. 
Hereunto the attorriey-general took occaſion 
to add thus much, that Lalor had committed 
theſe high offences, not only againſt the law, 
but againſt his own conſcience, and that he was 
already condemned in foro conſcientiæ. For that 


he upon his ſecond examination had voluntarily 


acknowledged himſelf not to be a lawful vicar- 
general, and that he thought in his conſcience 
he could not lawfully take upon him the ſaid 
office. He hath alſo acknowledged our ſove- 

| reign 
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reign lord king James to be his lawful, chief 
and ſupreme governor, in all cauſes, as well 
eccleſiaſtical as civil; and that he is in conſci- 
ence bound to obey him in all the ſaid cauſes, 
Sc. as it is contained in his acknowledgment 
or confeſſion before ſet down, which being 
ſhewed forth-by the attorney-general, the court 
cauſed it to be publickly read; and thereupon 
demanded of Lalor, if that were not his free 
and voluntary confeſſion ſigned with his own 
hand, and confirmed by his oath before the 
lord-deputy and council. He was not a little 
abaſhed- at the publiſhing of this acknowledg- 
ment and confeſſion in the hearing of ſo many 
principal gentlemen, to whom he had preached 
a contrary doctrine; therefore, ſaid he, the 
ſhewing fortk of this confeſſion is altogether im- 
pertinent and beſides the matter. | Howſoever, 
he could. not deny but that he made it, and 
ſigned it, and ſwore it, as it was teſtified by the 
lord-deputy and the reſt. 

Then was it demanded: of him, whether 
ſince the making of this confeſſion he had not 
proteſted to divers of his friends, that he had 
not acknowledged the king's ſupremacy in ec- 
cleſiaſtical cauſes. His anſwer was, that in- 
deed he had ſaid to ſome of his friends who vi- 
ſited him in the caſtle of Dablin, that he had 
not confeſſed or acknowledged that the king 
was his ſupreme governor in ſpiritual cauſes, 
for that the truth is, in the confeſſion there is 
no mention made of ſpiritual cauſes, but of ec- 
cleſiaſtical. 1 511 

This is a ſubtle evaſion indeed, ſaid the at- 


torney- general; I pray you what difference do 
. you 
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Præmunire. 273 
you make between eccleſiaſtical cauſes and (pi 
ritual cauſes? This queſtion, ſaid Lalor, is fd 
den and unexpected at this time, and therefore 
you ſhall do well to take another day to diſpute 
this point. Nay, ſaid the attorney- general, we 
can never ſpeak of it in a better time or fitter 
place; and therefore, though you, that bear 10 
reverend a title, and hold the reputation of o 

great a clerk, require a farther time, yet fhalf 
500 hear that we laymen that ſerve his majeſty, 
and by the duty of our places are to maintain 
the juriſdiction of the crown, are never ſo un- 
provided but that we can ſay ſomewhat tonch- 
ing the nature and difference of theſe cauſes; 

Firſt then, let us ſee when this diſtinction of When the di- 
eccleſiaſtical or ſpiritual cauſes from civil and flinfion of 
temporal cauſes did firſt begin in point of juriſ- —— 
diction. Aſſurediy, for the ſpace of three hun- cauſes from 
dred years after Chriſt, this diſtinction was not civil and tem- 
known or heard of in the chriſtian world. For poral cauſes 
the cauſes of teſtaments, of matrimony” of — * 
baſtardy and adultery, and the reſt which are 
called eceleſiaſtical or ſpiritual cauſes, were 
merely civil, and determined by the rules of the 
civil law, and ſubject only to the juriſdiction of: 
the civil magiſtrate, as all civilians will teſtifie 
with me. 

But after that the emperors hab ey "OY 
chriſtian faith, out of a zeal and deſire they had 
to grace and honour the learned and godly bi- 
ſhops of that time, they were pleaſed to ſingle 
out certain ſpecial caufes wherein they granted 
Juriſdiction unto the biſhops ; namely, in cauſes 
of tithes, becauſe they were paid to men of 
the church; in cauſes of matrimony, becauſe 

1 mar- 
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marriages were for the moſt part ſotemnized in 
the church ; in cauſes teſtamentary, becauſe 
teſtaments were many times made in extremis, 
when church-men were preſent; giving ſpiritual 
comfort to the teſtator, and therefore they were 
thought the fitteſt perſons to take the probates 
of ſuch teſtaments. Howbeit theſe biſhops did 


not proceed in theſe cauſes according to the 


canons and decrees of the church, (for the 
canon law was not then hatched or dreamed 
of) but according to the rules of the imperial 
law, as the civil magiſtrate did proceed in other 


- Cauſes; neither did the emperors, in giving 


this juriſdiction unto them, give away their own 
fupreme and abſolute power, to correct and 
puniſh theſe judges as well as others, if they 
performed not their ſeveral duties. This then 
is moſt certain, that the primitive juriſdiction 
in all theſe cauſes was in the civil magiſtrate, 
and ſo in right it remains at this day; and 
though it be derived from him, it remaineth in 
him as in the fountain. For every chriſtian 


monarch (as well as the godly kings of Juda) 


is cuſtos utriuſque tabulæ; and conſequently hath 
wer to puniſh not only treaſon, murder, 
theft, and all manner of force and fraud, but 
inceſt, adultery, uſury, perjury, ſimony, ſorce- 
ry, idolatry, blaſphemy. Neither are theſe 
cauſes in reſpect of their own quality and na- 
ture to be diſtinguiſhed one from another by 
the names of ſpiritual or temporal : for why is 
adultery a ſpiritual cauſe, rather than murder, 
when they are both offences alike againft the 
ſecond table? or idolatry rather than perjury, 
being both offences likewiſe againſt the 11 
table 
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table? and indeed if we conſider the natures of | 
theſe cauſes, it will ſeem ſomewhat abſurd that 
they are diſtinguiſhed by the name of ſpiritual 
and temporal; for, to ſpeak properly, that 
which is oppoſed to ſpiritual ſhould be termed 
carnal ; and that which is oppoſed to temporal 
ſhould be called eternal. And therefore if 


things were called by their proper names, adul- 


tery ſhould not be called a ſpiritual offence 
but a carnal. But ſhall I expreſs plainly and 
briefly why theſe cauſes were firſt denominated, 
ſome ſpiritual br ecclefiaſtical, and others tem- 
o _ 

Truly, they were fo called, not from the 
rature of the cauſes, as I ſaid before, but from 


the quality of the perſons whom the prince had 


made judges in thoſe cauſes. The clergy did 
ſtudy ſpiritual things, and did profeſs to live 


ſecundum ſpiritum, and were called ſpiritual 


men; and therefore they called the cauſes 
wherein princes had given them juriſdiction, 
ſpiritual cariſes, after their own name and qua- 
lity. But becauſe the lay-magiſtrates were ſaid 
to intend the things of this world, which are 
temporal and tranſitory, the clergy called them 
fecular or temporal men, and the cauſes wherein 
they were judges temporal cauſes. This diſtincti- 
on began firſt in the court of Rome, where the 
clergy having by this juriſdiction gotten great 
wealth, their wealth begot pride, their pride 
begot ingratitude towards princes, who firſt 
gave them their juriſdiction, and then, ac- 
cording to the natrire of all ungrateful perſons, 
they went about to extinguifh the memory of 
the benefit ; for whereas their juriſdiction was 
firſt derived from Ce/ar, in the execution where-, 
SD 
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The Caſe of 
of they were Cæſar's judges, fo as both their 
courts and cauſes ought till to have born Ce- 
Jar's image and. ſuperſcription, as belonging 
unto Cz/ar ; they blotted Cæſar's name out of 
the ſtile of their courts, and called them courts 
chriſtian, as if the courts holden by other ma- 
giſtrates had been in compariſon but courts of 
 Ethnicks ; and the cauſes which in their nature 
were merely civil, they called ſpiritual and ec- 
cleſiaſtical. So as if the emperor ſhould chal- 
lenge his courts. and cauſes again, and fay, 
Readite Cæſari que ſunt Ceſaris, they would all 
cry out en the contrary part and ſay, date deo 
que ſunt dei; our courts bear the name and ti- 
tle of Chriſt, the ſuperſcription of Cæſar is 
quite worn out, and not to be found upon 
them. And this point of their policy is worth 
the obſerving, that when they found their ju- 
riſdiction in matrimonial cauſes to be the moſt 
ſweet and gainful of all other, (for of matri- 
mony they made matter of money indeed) to 
the end that Cæſar might. never reſume ſo rich 
a perquilite of their ſpiritual juriſdiction, they 
reduced matrimony into the number of the 
ſeven ſacraments; after which time it had been 
ſacrilege, if the civil magiſtrate: had inter- 
medled with the leaſt matter that had relation 
to matrimony, or any dependency thereupon. 
So then it appeareth, that all cauſes whereof 
eccleſiaſtical or ſpiritual perſons have cogni- 
zance or juriſdiction by the grants or permiſſion 
of princes are called eccleſiaſtical or ſpiritual 
cauſes. And as all their courts are called ſpi- 
ritual courts, ſo all cauſes determinable in thoſe 
courts are called ſpiritual cauſes. And * 
ore 
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fore where M. Lalor hath acknowledged the 
king's majeſty to be ſupreme governor in all 
eccleſiaſtical cauſes, he hath therein acknow- 
ledged the king's ſupremacy in all ſpiritual cau- 
ſes, wherein he hath but rendered to Cæſar that 
which is Cæſar's, and hath given unto his ma- 
jeſty no more than all the biſhops of England 
have yielded to his predeceſſors, not only in 
this latter age, but alſo in former times both 
before and fince the conqueſt, as hath been be- 
fore at large expreſſed. | 

Here the day being far ſpent, the court de- 
manded of the priſoner if he had any more to 
ſay for himſelf. His anſwer was, that he did 
willingly renounce his office of vicar-general, 
and did humbly crave his wigh Ha grace and 
pardon. And to that end, he deſired the court 
to move the lord-deputy to be favourable unto 
him. Then the jury departed from the bar, 
and returning within half an hour, found the 
priſoner guilty of the contempts whereof he 
was indicted, Whereupon the ſolicitor-general 
moved the court to proceed to judgment. And 
Sir Domiick Sarsfield, knight, one of the juſ- 
tices of his majeſty's chief place, gave judgment 
according to the form of the ſtatute whereupon 
the indictment was framed. 
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Porn made by the = and inveſted 
annulum & baculum; but, by the 1 
ter 7 king Jobn, elected by the dean and 

cherte, petitd prius licentid eligendi © 
Page 125, 249, 259 
Could not, by the <cclebaitical law of England, 
hold another benefica with cure of ſouls, 
within his dioceſe 187, 197 

See ORDINAKR RTE. 


COMMENDAS, 


— — # © 


Nature, origin and difference of them 207, 116 


Whether a diſpenſation o or faculty to take a void 
14 benefice 


| 


9” * D. 
benefice in perpetuam commendam, be 204 or 


not Page 205, 215 


Such diſpenſations uſually granted by the court 
of Rome, before the ſtatute of faculties 216 
Whether a perpetual Commenda maketh the 
church full 209, 226 
Whether a faculty to take a benefice in com- 
.- mendam be well executed by entry,without pre- 

- fentation, inſtitution or induction 209, 224 
A Commenda perpetua maketh a title, but a _ 
menda temporalis doth not _ 227 
See DISPENSATION and NON OR. 

ST ANTES. 


CONFIRMAT FON. 


A grant by a biſhop and his clergy, where 
there 1s no dean and chapter, good without 
any other confirmation I 

A confirmation made by a proctor (not being a 
member of the chapter) « on behalf of the 
dean, void e 

A deed of confirmation, with the chapter ſeal to 
it, made by conſent of the leſſer part of the 
chapter, cannot be made good by the conſent 
of the others, given afterwards at ſeveral 

a times and places | 130 


See CORPORATION, 
CORPOR ATION : 


Religious, not diſſolved by the ſurrender, or by 


the ſtatute which gave them to the crown, 
* by the phy wn * the religious _ 
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A member of the chapter cannot make one, 
not a member, his proctor to charge the 
poſſeſſions of the church Page 129 

The dean and the major part of the chapter 

make the Canton, and their act is the 
act of the corporation, although the others 
ſhould not agree 130 


4 N Difference between colleges and corpor ations, 


and confuſed and uncertain aſſemblies, as in 
elections of members of parliament, or of 
coroners in the county court, as' to giving 
their voices | ibid. 
Conſent of dean and chapter in making a on- 
firmation ought to be mul & ſemel 131, 132 


J But they are not confined to their chapter-houſe, 


but may meet elſewhere — 121, 131 
Deed of a corporation doth not require delive- 
ry, but is compleat by affixing the common 


ſeal to it | - 121 
See GRANT by the King, 
COUN TY PALATINE. 


Original, name and prerogatives of an earl 


palatine —— 14 
They may be created by the king of England, 
his crown being an imperial crown 165 
Three created in Eng land, viz. Cheſter, Durban 
and Lancaſter =. 266 
And three in /reland by Hen. 2, viz, Leinſter, 
Ulſter and Meath 167 


1 | Every earl palatine hath royal Juriſdiction, by 


which he hath all the high courts and officers 
of Juſtice which the king hath 168 


And 


| 
| 
| 
| 
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And hath royal ſervices, as power'to create te- 
nures in capite of himſelf, and tenures by 


grand ſerjeanty, for he hath Power to Cre- 
ate barons ' * _ 170 


And hath royal e viz. for treaſon, as | L 


the Shak bath, of lands held of all other 
lords : | I71 
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- COURTS ECCLESIASTICAL, 


Matrimonial and teſtamentary cauſes not ori- 


ginally determinable there, but were former- 
Iy under the juriſdiction of the civil magiſ- 
trate, until en to the prelates of the 
, 
Ee England hath a „ fiperintendeny over 
| their proceedings 141 
In cauſes of baſtardy or legitimacy, iſſue muſt be 
firſt joined in the king's temporal courts, and 
a writ iſſue nnen or a ans: will 
lie ibid. 
Reaſon thereof TITANS, 147 
After the eccleſiaſtical judge hath received the 


king” s writ,” he is not to be ſtayed by appeal 
or inhibition 10 144 


4 
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CUSTOMS, 


Definition of =>. 87 
Qualities inſeparably incident to them ibid. 
Ought to have a reaſonable commencement 88 
Ought to be certain © ON 90 
Oughtto have an uninterrupted continuance 91 


Muſt not be exalted above tlie king's preroga- 
tive ibid. 
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* Is Na Di: Bri IH 


| Cuſtom of Taniſtry, nature of Page 78, — 
Void as being unreaſonable 


p 2 And uncertain with regard to anden. to — 


and the eſtate 95 
And prejudicial, to the king's. prerogative 100 
” Admitting it to have been good in itſelf, it hath 
been aboliſhed by the introduction of the 


common law of En gland 101, 109, 
Cannot be reſembled to the cuſtom of Dew 
in Wales | 109 


Nor to the cuſtom of Govelbindin Kent ibicl. 
Triſb cuſtom of Gaveltind, nature of 134, Sc. 
How different from the cuſtom of Kent 136 


Aqudged unlawful 137 

Cuſtom of ſale property in wives, adjudged un- 

lawful 138 
See PRESCRIPTI OWM. 


cCus ros, SUBSIDIES, Ge. 


Cuſtoms, what 21 
Great and antient cuſtom, out of what r 
ibid. 


Part of the antient inheritance ot the crown 23 
Cauſes for which it was paid 25 
Well granted by the name of the cuſtom called 


the Coguet 37 
Not diſcharged by a grant to be * de omni 
conſuetudine 45 
Small and new cuſtom, wins 22 
Commenced in the time of Ed. 1. 285 
Priſage, what 22 
4 by preſcript der x and: part of the antient in- 
heritance of the crown 27 
Butlerage granted in the time of Ed. 1. in lieu 
of priſage 22, 27 


Aids, 


* 


I ND E X. 
* 


Aids, what Page 29 
Funnage, origin of 30 
Poundage, origin of in Englind _ 


And in lreland 
Grant to be diſcharged of it, how conſtrued 
Impoſts; Wat 5248 
Cuſtoms payable in other countries 32, 25 
Officers of the cuſtoms | 
Where the king ſhall appoint them, notwith: 
_ Nanding his grant, to a corporation; of 2 
to appoint them 
DEAN and CHAPTER, ſee con 


RATION. 
DISPENSATIONS and NON OBS FANTES, 


Firſt invented and uſed in the court of Rome 
18 

By the pope in England; a mere ſorption 

223 

Granted by the kingsof England in eecleſaſticn 
_ cauſes, in every age, before Hen. 8. 199 

By the archbiſhop of Canterbury, by virtue of 

the ſtat. of 25 Hen. 8. c. 21. 200 

See COMMENDAS. 


EXTINGUISHMENT,. 


What may be extinguiſhed by unity of poſſeſſion 
12, Sc. 

Eſtates in land are properly merged, not ex- 
tinguiſhed ibid. 

Real actions and conditions may be extinguiſned 
by unity of poſſeſſion 1325 Sc. 

Real ſervices, a ſiegnory, rent-charge, and 


ſuck things which iſſue out of land, and are 
part 


_—— 2 0 


uin - 

part of the profits, and due in reſpect there- 

of, may be extinguiſhed by unity of poſſeſſion 
25 Page 13 


Franchiſes, Waif, Eſtray, Fr. which are not 


iſſuing out of land, as part of the profits of 
it, but are derived elſewhere, and due in 
another reſpect, are not extinguiſhed by unity 
of poſſeſſion 


5 14 
= Annuities, tithes, proxies, and ſuch things which 


are part of the profits of land, but are due 
in a perſonal reſpect, and not in reſpect of 
the land, are not extinguiſhed by unity of 
poſſeſſion | ibid. 


GRANTS, 


Of proxies to the king, good to 
Creation money given to a duke or earl, for the 
maintainance of his honour, cannot be grant- 
ed over, but may be ſurrendered to the king 


Gt 
if a man grant to another aquam ſuam, the 
fiſhery of it paſſeth 151 
A fiſhery lieth in grant and tenure, and by a 
grant of it the ſoil paſſeth ibid. 
See PRESCRIPTION. 
GRANTS by the King. 


2 By the king's grant of the cuſtom called 


Murage, no cuſtom or ſubſidy paſſeth 25 


* By the king's grant of the cuſtom called the 


Coquet, the antient great cuſtom is well 
granted 26 


Difference between a grant to merchants to re- 
. tain 


IN DD E X. 
1 _ a grant of a city 

| Game ton city to be diſcharged of . 0 
doth not impower them to receive poundage 
to their on uſe | 41 188 
Nor. will it diſcharge them from 2 poundage 
granted by Parliament after the charter 5 

| 38, Sc. 

Where the king's grant ſhall be addeetiond, only WW 
. of things preſent and in being at: the time 
of the grant 40 
= to a corporation to be; quie!r-de omni con- 
ſuetudine, does not diſcharge them from the 
great cuſtom 45 
General words in: the king's:grant ſhall not 
paſs a royalty which W to the crown by 
prerogativte 44656, 156 
As if the king grant all mines, amerciaments 
and eſcheats, royal mines, royal amercia- 
ments, royal eſcheats ſhall not paſs 156 
The king's grant, in conſideration of an eſtate 
6— by a diſteiſor or abator, void 
109 

King's grant of land, rent, or other thing, of 
which divers eſtates may be limited without 
limitation of eſtate, void | 123 
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So of offices, which go in courſe of deſcent, as 3 
conſtable of Euglaua, marſhal, Sc. ibid. We 
But a grant of an office which runneth in per- 4 
Petual ſucceſſion, and not in. courſes of deſcent, WW 

as all offices eccleſiaſtical, without limitation 

of eſtate, good 123, 124 Wi 
The king's grant ſhall paſs nothing by impli- 


cation 157 
General words in antient grants give royal fran- 


chiſes, which would not paſs by ſuch words 
at 


i... BS &. io 


, 


How the laws of England were introduced there 


1 N D E X. 


at this da * Page 45, * 
See PR OGATIVE. 


FISH E RI E 8. 


By the common law a man may have a ſeveral 
intereſt in a river or fiſhery _ 150 
The fiſhery of every navigable river, fo high 
as the ſea flows and ebbs in it, is a royal 


fiſhery, and belongs to the king 152 

But the fiſhery of rivers not navigable belongs 

to the owners of the (vil 155 
IRELAND. 


The rabid of poundage there commenced, 14 
Ed. 4. 31 
The king hath an inheritance there in this ſub- 
ſidy, in Exgland only an eſtate for life 32 
Standard of Engliſh money eſtabliſhed there, 
12 Jobn. 57 
But afterwards they became unequal '- 
Formerly there were mints there, but ſince Ed. 
6. all money made for Ireland hath been coin- 
ed in England _ 70 


The nature of the Iriſb cuſtom of Taniſiry 


78, Se. 

The nature of the ris cuſtom of Gavelkind 
134, Sc. 

Brehon law, the common law of Ireland, before 
the conqueſt, but aboliſhed by the eſtabliſh- 
ment of the law of England 84, 106 


101 

Twelve counties made there by king Fobn 
102 

v | Five 
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IND E X. 


Five principal ſepts of the 1riſbry enabled by 
the king's grant to have the benefit of the 
laws of England Page 104 

The king of England not in poſſeſſion of any 
land in Jreland, by virtue of the conqueſt, 
unleſs it was ſeiſed by the conqueror and ap- 
propriated _ 31 4 110 

Of the counties palatine in Ireland 

| 167, 168, 172 


Barons created there by earls palatine 177 
Synods ot the clergy held there 1098 
Laws made there againſt proviſors 243 


LAW CANON. 


How introduced into England 190, Ee. 
Pope's decretals never entirely received in any 
country, except the pope's temporal terri- 
tories 191 
Legates ſent by the pope to ſeveral realms, with 
commiſſions to hear and determine cauſes ac- 


cording to his canons | I 94. 
When the canon law was firſt read in Engiand 

| | | 195 
All the canon law of England not borrowed 
from the court of Rome .- 4198 
Conſtitutions of Clarendon 254 

See COURTS ECCLESIASTICAL. 
MONEY. 
Neceſſity of having a ſtandard of it 50 


What things are eſſential to the making of law- 
ful or current money 52 


Coin 


IN D E X. 


Coining, putting a value on it, and fixing the 
ſtandard of it, the king's prerogative 


04. 
Page 57, 53, 55, 56 

wil But hath been imparted to ſabjes 8 
ap- Different ſtandards in England and Ireland 59 
5 Sterling money from whence derived 60 
Nature and ſubſtance of it 64 
72 Weight and purity of it 65 
77 Whether mixed money, viz. under the pure 
98 ſtandard, ſhall be deemed ſterling 67 
13 Money coined for Ireland, lawful and current 
money of England 69 


If an obligee refuſeth a tender, at the time and 
place, in mixed money, the obligor ſhall not 
be bound to pay better money afterwards 


73 
ORDINARY. 


A deanery which is donative, not viſitable by 


127 

Whether the deprivation of ſuch dean by the 
ordinary, be void or voidable * 119, 126 
PR 4: MUNIRE, ſee ROME, Biſhop of. 


PREROGATIVE. 
King, by the antient law, hath power to viſit 
and reform abuſes in the church 10 
Kings anointed, capable of ſpiritual juriſdiction 
ö ibid. 
8 Capable of having tithes ibid. 
, © Prerogative in coining money, and fixing the 
| ſtandard and value of it 51, 53 
Cuſtom or preſcription which exalts itſelt above 
the prerogative, void 91 170 


U 2 Kings 


"4 


the ordinary, but by the lord-chancellor 


IN. D E X. 


Kings of England not in poſſeſſion of any land 


in Ireland, by virtue of the conqueſt thereof, 
unleſs it was ſeized by the conqueror and ap- 
propriated Page 110 
Prerogative in the ſea and navigable rivers 152 
Kings of England, have in every age, uſed to 
grant diſpenſations in cauſes eccleſiaſtical 199 
N "= GRANTS by the King, MONEY, 
c. 


PRESCRIPTION. 


What things lie 4n preſcription and what in 
grant 35 
A ſubject cannot preſcribe to be free and diſ- 
charged of the antient cuſtom for merchan- 
dizes, or to receive it to his own uſe, but he 
may for things which are caſual, as Waif, 
Eſtray, Wreck, Se. 46 
No franchiſe which exalts itſelf over the king's 
prerogative, can be gained by preſcription 


170 
See CUSTOMS, GRANTS. 
PROXIES. 

Antiquity of | | 6 
Originally for entertainment of the viſitors #7 
Changed into money by compoſition | ibid. 
Payable, although the viſitation which was the 
cauſe of them, ceaſed 8 


Grantable to the king by the biſhop 8, 10 
Not extinguiſhed by unity of poſſeſſion, but 
ſuſpended only IT, 15, 17 


ROME, 


ROME, Ech of N 


| Wh to uſurp upon the liberties 5 the crolthy 
of England, in the time of Will. the Con- 
queror Page 243 
By ſending legates to England 248 
In the V. Rufus, he attempted to draw appeals 
to Kome, but prevailed not 2.50 
In the time of Hen. 1. he uſurped the donation 
of Liſhopricks ibid. 
In the time of king Stepb. he gained the point 
1 of appeals to Rome 252 
5 In the time of Hen. 2. he claimed the exempti- 


2 WW Ia — ww * 


on of clerks from ſecular power 253 
Obtains a ſurrender of the crowns of England 
and Ireland from king John, which he re- 

5 grants to him in fee- farm 
5 Exactions and oppreſſions of his in England 
264 
Laws made in England to oppoſe his uſurpations, 
; in the reigns of Ed. 1. Ed. 3. and Rich. 2. 
236, Cc. 266, Sc. 

See LAW CANON. 


TENURE IN CAPITE. 


| Muſt be of the king's peffon or crown 
160, 180 
If the king granteth lands, to hold of him, 
without 1 any ſervice certain, it is a 


tenure in capite of his perſon 182 

Cannot be created originally by a ſubject, not 

even by the prince of Wales 160, 181 

But a tenure, created by a ſubject, may become 

| a tenure in capite 182 


May 


IND EX. 


. May be e an earl ERR, his county 
being ſ 


from the crown, and the 
royal — communicated to him 25 | 
| Page 170, 178, 181, 183 
And ſuch tenure of the perſon of an earl pala- 
tine, being veſted in the crown, ſhall be a 


tenure in capite of the king 180 
„ BOL. 
Tybeoloneum or Toll, what 4 | 
Murage a toll, not a cuſtom 335 
TIT HES. 


Part of the profits of land, but not extinct by 
unity of poſſeſſion, becauſe originally due in-a 
perſonal reſpect 16 


